CP§

2-6-98
Vol. 63 No. 25
Pages 6045-6468

I

"im
1]

1|||I

— —
—— _—
— A—
“— A
— — —
— — L
— — —
—] — —]
—1 — —
— — —]
—% — —
—% — —
— - — —
—— _a—
— —
~— —
=
——————
T ————————
———
T ————————
T ————————
——————
——————————
.
.
e ————\
_a— ~—
y 4 -
— -—
— -—
— —
— —
- —]
—X —
—-— _—
— _—
N —————
|
———
——
_A— —
A—— ~—
 — | -—
— —] —
— —] —
— —] —
— —] —
—1 —] —
- —] —
—% —] —
-— —] _—
-— _a—

A

— —] -
— — -—
— — -—
— — -—
—1 —] -—
—] — —)
— —1 —
—-— — —
— —% —
-— W _a—
— —
_— —
— —
— ~—
—1 —
—
—
—-—

-—

-

~—

||||||||||l
Tmm

y
-

J|||\m

i

Friday
February 6, 1998

Briefings on how to use the Federal Register

For information on briefings in Washington, DC, and
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Rural Housing Service

Rural Business-Cooperative Service
Rural Utilities Service

Farm Service Agency

7 CFR Parts 1948, 1951 and 4274

RIN 0570-AA15

Intermediary Relending Program

AGENCIES: Rural Housing Service (RHS),
Rural Business-Cooperative Service
(RBS), Rural Utilities Service (RUS), and
Farm Service Agency (FSA), USDA.
ACTION: Final rule.

SUMMARY: The Rural Business-
Cooperative Service (RBS) is amending
the regulations for the Intermediary
Relending Program (IRP). This action is
needed to clarify and revise procedures
and requirements regarding a variety of
issues. The amendments are expected to
clarify the roles of the Government and
intermediaries, make the program more
responsive to the needs of
intermediaries and ultimate recipients,
and facilitate continuing expansion of
the program.

EFFECTIVE DATE: February 6, 1998.

FOR FURTHER INFORMATION CONTACT: M.
Wayne Stansbery, Loan Specialist, Rural
Business-Cooperative Service, USDA,
STOP 1521, 1400 Independence Ave,
S.W., Washington, DC 20250. Telephone
(202) 720-6819. The TTD number is
(800) 877-8339 or (202) 708-9300.
SUPPLEMENTARY INFORMATION:

Classification

This rule has been determined to be
significant and was reviewed by OMB
under Executive Order 12866.

Programs Affected

The Catalog of Federal Domestic
Assistance program impacted by this

action is: 10.767, Intermediary
Relending Program.

Program Administration

Due to reorganization actions within
the Department of Agriculture, the
Intermediary Relending Program is
currently administered by RBS. RBS is
a successor to the Rural Development
Administration, which was a successor
to the Farmers Home Administration.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, no persons are required to
respond to a collection of information
unless it displays a valid OMB control
number. The valid OMB control number
assigned to the collection of information
in these final regulations is displayed at
the end of the affected section of the
regulations. The reporting and
recordkeeping requirements contained
in this regulation have been approved
by the Office of Management and
Budget under the provisions of 44
U.S.C. chapter 35 and have been
assigned OMB control number 0570—
0021 in accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507)

Intergovernmental Review

As set forth in the final rule related
notice to 7 CFR part 3015, subpart V, 48
FR 29115, June 24, 1983, Intermediary
Relending Loans are subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and Local
officials. RBS has conducted
intergovernmental consultation with
such state and local officials in
accordance with RD Instruction 1940-J,
“Intergovernmental Review of Farmers
Home Administration Programs and
Activities.”

Civil Justice Reform

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. In accordance with this
rule: (1) All state and local laws and
regulations that are in conflict with this
rule will be preempted; (2) No
retroactive effect will be given to this
rule; and (3) Administrative proceedings
in accordance with the regulations of
the Agency at 7 CFR 1900, subpart B, or
those regulations published by the
Department of Agriculture at 7 CFR part
11 to implement the statutory
provisions relating to the National
Appeals Division as mandated by the

Department of Agriculture
Reorganization Act of 1994 must be
exhausted before filing suit to challenge
action taken under this rule.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.”
RBS has determined that this action
does not constitute a major Federal
action significantly affecting the quality
of the human environment, and in
accordance with the National
Environmental Policy Act of 1969, Pub.
L. 91-190, an Environmental Impact
Statement is not required.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act, RBS has determined that
this action would not have a significant
economic impact on a substantial
number of small entities because the
action will not affect a significant
number of small entities as defined by
the Regulatory Flexibility Act (5 U.S.C.
601). RBS made this determination
based on the fact that this regulation
only impacts those who choose to
participate in the grant program. Small
entity applicants will not be impacted to
a greater extent than large entity
applicants.

The Unfunded Mandates Reform Act of
1995

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on state, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
RBS must prepare a written statement,
including a cost-benefit analysis, for
proposed and final rules with ““Federal
mandates’” that may result in
expenditures to State, local or tribal
governments, in the aggregate, or to the
private sector, of $100 million or more
in any one year. When such a statement
is needed for a rule, section 205 of
UMRA generally requires RBS to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, more cost
effective or least burdensome alternative
that achieves the objectives of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of title Il of the UMRA) for
State, local, and tribal governments or
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the private sector. Thus this rule is not
subject to the requirements of sections
202 and 205 of UMRA.

National Performance Review

This regulatory action is being taken
as part of the National Performance
Review program to eliminate
unnecessary regulations and improve
those that remain in force.

Implementation

It is the policy of this Department that
rules relating to public property, loans,
grants, benefits or contracts shall
comply with 5 U.S.C. 553
notwithstanding the exemption of that
section with respect to such rules.
Accordingly, this rule has previously
been published as a proposed rule, on
January 18, 1995 (60 FR 3566), for
public comment. However, we are
making this action effective upon
publication of this final rule rather than
30 days after publication. The net
impact of this rule is to interpret and
clarify previous requirements, remove
restrictions, streamline requirements,
and make the program a more flexible
and effective tool for rural economic
development. Therefore the Agency has
determined that further delay in
implementation of this rule would not
be in the public interest.

Background

This regulatory package is an
initiative to enhance the program
through revisions based on experience
with operation of the program. The
primary changes include the following:

1. The regulation is completely
reorganized for improved clarity.

2. Definitions are provided for
“Agency IRP loan funds,” “IRP
revolving fund,” “revolved funds,” and
“technical assistance.” Throughout the
document, clarifications are provided as
to which requirements apply only to
Agency IRP loan funds, which apply to
revolving funds, and which apply to all
assets in the IRP revolving fund.

3. Agency State Offices are authorized
to accept and process all applications
except those from applicants located
within Washington, D.C.. Those
applications will be processed by the
National Office.

4. Eligibility requirements for
intermediaries are revised to clarify that
a proposed intermediary that does not
have lending experience may still
qualify for a loan, if it will arrange for
services of people with lending
experience.

5. Eligibility requirements are revised
to provide that proposed intermediaries
with a delinquent outstanding Federal

debt are not eligible for program
assistance.

6. Eligibility requirements are
provided for ultimate recipients.

7. Eligible purposes for loans to
ultimate recipients are revised to
authorize loans for refinancing,
management consulting fees,
educational institutions, commercial
fishing, revolving lines of credit, and
hotels, motels and other recreation and
tourism facilities (except golf courses,
gambling and race tracks).

8. Security requirements are revised.

9. General guidelines are provided for
interest rates and terms of loans to
ultimate recipients, along with
clarification that such rates must be
within limits established in the
intermediary’s work plan.

10. Loan ceilings are revised to
provide that, subject to certain
conditions, intermediaries may receive a
series of subsequent loans of up to $1
million each to a combined total of up
to $15 million. The ceiling on loans to
an ultimate recipient is raised to
$250,000.

11. The intermediary’s
responsibilities for maintaining and
managing the intermediary revolving
fund are clarified and a provision is
added for establishment of a reserve for
bad debts.

12. Loan disbursement procedures are
revised to allow intermediaries to draw
up to 25 percent of their loan at loan
closing. The funds may be placed in an
interest bearing account if they are not
immediately needed for loans to
ultimate recipients.

13. The requirement for
intermediaries to operate in accordance
with an approved work plan is clarified
and guidelines are provided for RBS
approval of work plan revisions.

14. The contents of a complete
application and work plan are revised to
eliminate some unnecessary items,
provide more detail on what should be
covered regarding relending plans, add
certifications regarding debarment,
Federal debt collection policies, and
lobbying, and provide for streamlined
applications for subsequent loans.

15. The priority point scoring system
is revised.

16. The requirement for a certification
by the intermediary regarding equity is
removed.

17. Guidelines are provided for
information to be submitted to RBS
regarding proposed loans to ultimate
recipients and for RBS review and
response to the information.

Discussion of Comments

This rule was published in the
Federal Register as a proposed rule on

January 18, 1995 (60 FR 3566). The
proposed rule was published as a
revision to 7 CFR part 1948, subpart C.
This final rule also renumbers and
redesignates the regulation as 7 CFR
part 4274, subpart D. In addition to
publishing the proposed new regulation
text for public comment, the Agency
specifically invited comments on
several alternatives. Eighty comments
were received, most of which contained
comments on several issues. In general,
the letters were very supportive of the
IRP and of the proposed rule. A
summary of the comments follows.

Section 1948.101(b) of the proposed
rule included a broad purpose statement
in compliance with the authority
contained in the authorizing legislation.
In response to a question asked by the
Agency, 20 writers said it would be
helpful to have a more detailed and
descriptive mission statement in the
regulation to set out the Agency intent
to emphasize alleviation of poverty, aid
disadvantaged and remote communities,
assist smaller and emerging businesses,
improve the partnership with other
public and private resources, and
further develop State and regional
strategy based on identified community
needs. Nine writers thought the
language in the proposed rule text was
adequate and that it would be better to
have less, rather than more, restrictive
language in the purpose statement. The
final rule contains a purpose statement
that clarifies what the Agency wants to
emphasize while maintaining sufficient
flexibility to approve the loan purposes
set out in the eligible purposes section.

The proposed rule text would prohibit
intermediaries from loaning for
revolving lines of credit. The Agency
also asked for comments on whether
this is a service intermediaries should
be providing. Ten writers thought that
loans for revolving lines of credit should
not be eligible. Some thought there is
not much need. Others said this type of
credit entails too much risk and
intermediaries would not have the
special expertise needed.

Twenty-eight writers felt that there is
a crucial need for revolving credit lines
for small businesses and that
intermediaries should have the option
of offering this service if they do have
expertise. The Agency is convinced that
a significant need exists for this type of
credit, so the final rule allows
intermediaries to provide revolving
lines of credit, if they meet guidelines
that are included.

The proposed rule would allow
intermediaries to make loans up to
$250,000. The Agency asked, however,
if it might be appropriate to retain the
previous loan limit of $150,000. This
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issue received more comments than any
other single issue in the proposed rule.
Eleven writers were in favor of a
$150,000 limit, indicating that smaller
loans are more difficult to obtain
elsewhere and that the program should
be targeted toward small loans and
small businesses. However, 50 writers
supported an increased loan limit of
$250,000. Many said they would not
need that authority often, but
occasionally there is a very real need.
Some thought the limit should be even
higher or the proposed restriction on the
portion of the portfolio that may be
invested in loans of over $150,000
should be removed.

The strong support by the comments,
for the proposed higher limit, reinforces
the Agency belief that more flexibility is
needed to allow intermediaries to
decide what size projects are best in
their areas. Therefore, the language of
the proposed rule on this issue is
retained in the final rule.

The Agency requested comments on
appropriate outcome and performance
measures and reporting requirements for
the intermediary loan funds financed by
the program, and for the funded
activities of the ultimate recipients of
the loans. Twenty-five writers
commented on this issue, but there was
little consensus. Most writers
recognized the need for information for
program evaluation, but most were also
concerned about the amount of burden
on intermediaries to provide
information. Five writers thought the
program should be evaluated on little
more than the amount of funds loaned
out and the repayment to the Agency.
Six said reports should be made to the
Agency on an annual or semi-annual
basis rather than quarterly. Fourteen
writers thought the number of jobs
created or saved should be an
evaluation criterion. Three considered
leveraging of other funds an item that
should be monitored. Three indicated
that the fund balance, net profit, and
solvency of the intermediary should be
considered. Five writers suggested
monitoring trends in the tax base of the
service area as an indicator of the
success of an intermediary’s program.
One writer suggested the Agency check
on standard revolving loan fund
reporting requirements developed by
the Economic Development
Administration. Other possible
measures or report items suggested by 1
or more writers included sales volume,
taxes paid and gross payroll of ultimate
recipients, Standard Industrial
Classification of ultimate recipients,
summary of delinquent loans and
actions taken, accomplishments
regarding public policy, networking,

outreach, and technical assistance,
housing units and square feet of
facilities constructed, and
unemployment rate and per capita
income trends in service area.
Comments were requested on this issue
as a tool to obtain ideas. There was no
consensus among the writers, and the
Agency believes more study is needed
before making regulatory changes. No
change from the proposed rule has been
made in the final rule regarding this
issue. The Agency will continue,
however, to work on the development of
an improved reporting form.

The proposed rule text would require
intermediaries to have a successful
lending record or to bring individuals
with loan making and servicing
experience and expertise into the
operation. In the interest of enabling
more socially oriented community-
based organizations to use the program,
the Agency asked for comments on
allowing loans to intermediaries that
have experience in assisting rural
business or community development,
but not lending experience.

Several writers expressed the desire to
be sure of flexibility as to how such
expertise may be achieved when the
applicant intermediary does not have
the experience in-house prior to filing
the application. Hiring new staff with
the needed experience, contracting for
services, and creating a review or
advisory board with experienced
lenders as members are all options that
one or more writers wanted to be sure
were available. Only six writers
advocated not requiring lending
experience in some form for
intermediary eligibility. Twenty six
writers felt lending experience is
important. Several writers were quite
adamant that intermediaries cannot be
expected to be successful and should
not be approved unless they have
lending experience or will acquire the
services of someone with lending
experience before receiving Federal
funds.

It was the intent of the proposed rule
language to require lending experience
in some form, but to allow considerable
flexibility as to how the experience is
brought into the intermediaries’
decision processes. A preponderance of
the writers seemed to agree with that
concept. Therefore, no change from the
proposed rule language is made in the
final rule on this issue.

The proposed rule text requires that at
least 51 percent of the ownership
interest or membership of both
intermediaries and ultimate recipients
be citizens of the United States or
legally admitted to the United States for
permanent residence. The Agency asked

for comments on the concept of
allowing loans to ultimate recipients
owned by persons who are not United
States citizens or admitted for
permanent residence, provided the
project funded creates or retains jobs for
U.S. residents. Such loans would be
restricted to fixed assets located in the
U.S. and the business would have to
have managers that are U.S. citizens or
legally admitted to the U.S. for
permanent residence. Seventeen writers
expressed approval of the concept. They
generally indicated that this provision
would help to create jobs and that
foreign investment may be particularly
helpful to the U.S. economy. Three
writers opposed this concept, generally
on the grounds that profits from
businesses with Federal assistance
should not leave the country. Since the
publication of the proposed rule,
guestions have been raised as to how
this provision may relate to provisions
of the Welfare Reform Act. Because of
uncertainty regarding that issue, the
change allowing the ultimate recipients
to not be citizens or lawfully admitted
residents has not been adopted in the
final rule.

The Agency asked for comments on
revising the eligible loan purposes for
loans to ultimate recipients to include
management consultant fees. Five
writers were opposed to making
management consultant fees an eligible
loan purpose. They pointed out that if
management is a problem it should be
solved before a loan is approved and
that Small Business Development
Centers and the Service Core of Retired
Executives can assist with management
questions. They did not think the
services the ultimate recipients would
receive would be worth the cost or
would improve repayment ability.

Nineteen writers thought
intermediaries should be able to offer
loans for management consultant fees.
This group of writers tended to believe
that management consultants would be
likely to help some businesses enough
for the business to become successful
and to return additional profits
sufficient to pay for the cost of the
consultant fees. This group also tended
to believe that intermediaries should be
able to make the decision, without
federal restriction. The Agency agrees
that this use of funds could be effective
in some cases and that intermediaries
should be able to decide if this
assistance should be an eligible loan
purpose. The final rule includes
management consultant fees as an
eligible loan purpose for loans to
ultimate recipients.

The Agency requested comments on a
suggestion to revise the eligible loan
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purposes to allow intermediaries to use
IRP funds to provide direct technical
assistance to ultimate recipients or
prospective recipients. Ten of the
respondents did not believe it is
financially feasible to fund technical
assistance from IRP loan funds. If the
intermediary is allowed to use part of
the funds loaned by the Agency to pay
for the intermediary’s costs for
providing assistance to ultimate
recipients, then that amount of funds is
no longer available to be loaned to
ultimate recipients. Therefore, that
amount of funds is owed by the
intermediary to the Agency, but is not
producing revenue for the intermediary.
This group of respondents indicated
that all funds received by the
intermediary from the agency should be
reloaned by the intermediary to generate
repayment ability.

Twenty respondents favored allowing
IRP funds to be used by the
intermediary to pay costs of providing
technical assistance, primarily based on
the grounds that such assistance is
needed for many potential ultimate
recipients to become successful. The
Agency agrees that technical assistance
is a valuable tool for assisting new or
struggling businesses and the ability to
provide more or better technical
assistance would enable intermediaries
to assist more businesses in
communities where the assistance is
most needed. However, the Agency
agrees with the commenters questioning
the financial feasibility of the concept.
No one has solved the problem of how
an intermediary would repay the funds
it used to pay for technical assistance.
No change from the proposed rule is
made on this issue.

When the IRP was initiated in 1988,
the security required for most loans to
intermediaries was a blanket pledge of
the IRP revolving fund. In 1991, the
regulation was revised to require
assignments on all promissory notes and
security documents. The proposed rule
attempted to clarify, but not change, the
requirement that promissory notes be
transferred to the Agency and
assignment documents be provided but
not recorded. Intermediaries have
complained from time to time about
being required to provide the
assignments and the Agency asked for
comments on whether the providing of
assignments is an inordinate burden on
the intermediary.

Forty-two respondents to the
proposed rule said the assignments
should not be required and seven said
they did not object to continuing the
assignments. The objectors generally
cited such things as the legal costs for
having assignments prepared, the

administrative burden on both the
intermediary and the Agency of
transferring documents back and forth
and monitoring them, and the
additional complications of releasing
paid-in-full loans, foreclosure, and other
servicing actions. Those that did not
object generally indicated that the
burden of assignments is not great and
the requirement is consistent with
sound lending practice. In the interest of
reducing administrative burden on both
intermediaries and Agency staff and
providing more flexibility for
intermediaries to operate their
programs, the requirement for
assignments has been removed from the
final rule.

Three writers objected to the
requirement that intermediaries agree,
in the loan agreement, to provide
additional security as the Agency may
require at any time during the life of the
loan if an assessment indicates the need
for such security to protect the
Government’s interest. When the
original IRP regulation was published in
1988, four writers objected to this
provision. It was retained then because
the Agency believed that it was needed
to protect the Government’s interest.
The basic concept is retained now for
the same reason, although the language
has been amended as part of the
amended security requirements. The
assets of a revolving fund, which make
up the security for most IRP loans,
continually change. The value can
easily deteriorate, either because of
economic conditions outside the control
of the intermediary or because of poor
decisions by the intermediary. In such
cases, if the intermediary has other
assets that could be used to repay the
IRP loan, the Agency has a
responsibility to the taxpayers to use
whatever tools are available to ensure
loan repayment.

Current regulations require
intermediaries to obtain the
Government’s review and concurrence
in the IRP loans the intermediaries
propose to make to ultimate recipients.
The proposed rule clarifies the limited
scope of review required for
concurrence and also clarifies that the
requirement for review and concurrence
applies only when Federal loan funds
are involved. The requirement does not
apply to loans made from the revolving
fund from collections on previous loans.
In addition, the Agency requested
comments on a suggestion to exempt
intermediaries that have demonstrated a
successful track record of lending IRP
funds and servicing loans from the
requirement or to simply not require
Government review and concurrence on

loans to ultimate recipients made from
subsequent loans to intermediaries.

Thirty-nine respondents to the
proposed rule said that Agency review
and concurrence should not be required
for intermediaries that have established
a successful record. Several of those
respondents would like all prior Agency
review eliminated, even on initial loans.
One said Agency review and
concurrence is not a burden and should
be continued. One indicated Agency
review and concurrence helps protect
the intermediary against the possibility
of future findings that a loan was not
eligible and the process would not be a
burden if it did not include an
environmental impact assessment and
intergovernmental consultation. The
objectors generally seemed to feel that
Agency review is an unnecessary
additional step that slows service to the
ultimate recipients. An intermediary is
reviewed before its loan is approved for
ability to carry out the program and then
monitored through periodic visits,
reports, and audits. The intermediaries
would like the ability to make their day-
to-day lending decisions independently.

The Agency has determined that loans
to ultimate recipients made from
Agency IRP loan funds, regardless of
whether the funds are from an initial or
subsequent loan to an intermediary,
constitute Federal financial assistance.
Therefore, the Agency has a
responsibility to ensure that the funds
are used for authorized purposes. More
specifically, the National Environmental
Policy Act imposes certain
responsibilities on the Agency to
consider environmental impacts and
Executive Order 12372 imposes
responsibilities on the Agency to
provide opportunity for
intergovernmental consultation and
consider comments from designated
representatives of State government
before approving the financial
assistance. These are specific
requirements imposed on the Agency
that the Agency does not have legal
authority to delegate or to fail to
perform. The Agency cannot meet these
responsibilities unless it retains prior
approval authority for all loans to
ultimate recipients that are made from
agency funds. No change from the
proposed rule in made on this issue.

Intermediaries are required to
establish separate bookkeeping accounts
and bank accounts for the IRP revolving
fund. Intermediaries that receive more
than one IRP loan are required to
establish a separate revolving fund with
separate accounts for each loan. The
proposed rule would allow the funds to
be combined with Government consent
and under certain conditions. The
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Agency invited comments on the
alternative of allowing the funds to be
combined without Government consent
unless the purposes of the loans were
significantly different.

Thirty-eight writers commented on
this issue and all of them were opposed
to keeping separate accounts if it can be
avoided. The Agency is generally in
agreement, but there are situations
where there is no logical alternative to
separate funds. For example, there are
several intermediaries now that have
one loan made without a requirement
for assignments of promissory notes and
collateral documents to the Agency and
another loan that does have that
requirement. To know which ultimate
recipient loans must have assignments,
such an intermediary must either keep
separate funds or provide assignments
for all loans. The decision to remove the
requirement for assignments will solve
this issue, but there may be other
similar issues in the future.

The real issue, therefore, appears to be
whether the burden should be on the
intermediary to request consent to
combine funds when it may be
appropriate or on the Agency to impose
the requirement for separate funds when
necessary. To accommodate the
comments to the extent feasible, the
final rule has been amended from the
proposed rule to place the burden on
the Agency to impose the requirement
when necessary.

The Agency invited comments on the
intergovernmental and environmental
review requirements referenced in the
proposed rule and how they could be
further streamlined. Four respondents
indicated that environmental
assessments are important and not
much can be done to make the process
more streamlined than it already is.
Twenty-six respondents thought the
environmental review and the
intergovernmental consultation process
is excessive. Most of the comments were
in reference to environmental concerns.
Several comments appeared to indicate
that the writers were considering
environmental review in terms of
protection against reduced collateral
value due to site contamination with
hazardous material. That is a credit
quality issue and most of the Agency
environmental review procedure does
not address that issue. The Agency
review is addressed toward assessing
the possibility that financing the
proposed project will result in some
future environmental impact. Some of
the suggestions were for procedures that
are already authorized under Agency
regulations and some were for items that
would put the Agency in violation of its
environmental responsibilities.

The National Environmental Policy
Act (NEPA) and the regulations of the
Council on Environmental Quality
require environmental assessments of
proposed Agency actions and sets out
general procedures and requirements for
meeting the requirements. Executive
Order 12372 requires an opportunity for
State comments on proposed Federal
actions and sets out general procedures.
The Agency is always looking for ways
to meet these requirements more rapidly
and in a manner more convenient for
the people the Agency serves. The
comments have not identified further
changes that could be made at this time
that would streamline the process and
keep the Agency in compliance with
NEPA and Executive Order 12372.
Therefore, no changes from the
proposed rule have been made regarding
these issues.

In connection with implementation of
the proposed rule the Agency plans to
begin using a printed form as a loan
agreement rather than preparing a loan
agreement for each loan based on an
exhibit to the regulation. Comments
were invited on a possible additional
step of having one loan agreement serve
for multiple loans to the same
intermediary by having a supplemental
loan agreement extending the coverage
of the original loan agreement to include
the additional loan executed at loan
closing for each subsequent loan.

One writer thought that it was a good
idea to have a new loan agreement for
each loan as new members of the board
or management team would be more
likely to read it if a new agreement must
be signed. Twenty-eight writers were in
favor of simply having an amendment or
supplement to the original loan
agreement for subsequent loans.
Accordingly, the final rule provides for
a supplemental loan agreement to be
executed in connection with subsequent
loans to make the original loan
agreement applicable to the subsequent
loan.

The Agency asked for comments on
several alternative application
requirements recommended by a task
force but not incorporated into the
proposed rule text. Nine writers were
generally in favor of the suggested
further revisions to the application. One
of these writers said intermediaries
would have the information and could
share it. Another was willing to trade
more due diligence at the application
stage for more independence later. Eight
writers were opposed to the additional
application information. They generally
seemed to feel that the language in the
proposed rule text is adequate and the
changes suggested would complicate the
process, make it more time consuming,

require more paperwork, and cause
more inconsistencies.

The task force recommended
application requirements be further
revised, in section 1948.122(a)(2)(iii) of
the proposed rule, to provide that the
demonstration of need could be met
through targeting criteria and
supporting evidence that such
prospective ultimate recipients exist in
sufficient numbers to justify funding the
intermediary’s request. One of the
writers was adamant that the show of
need should not be based on targeting
information, but rather, better
documentation should be required to
show that an adequate number of
potential ultimate recipients exist. The
Agency believes that it is important to
realize that need for jobs does not
necessarily equal demand for business
loans. To create loan demand, there
must also be existing or potential
businesses willing and able to borrow
and repay funds for startups or
expansion. The Agency does, however,
want to encourage the identification of
areas of greatest need and target
program assistance to those areas when
feasible. Therefore, the final rule
includes the option to include targeting
information in the demonstration of
need, provided it is accompanied by
evidence that such prospective ultimate
recipients exist in sufficient numbers to
justify the loan.

The task force recommended further
revising the application requirements by
requiring the proposed intermediary to
provide a set of goals, strategies, and
anticipated outcomes for its program
and a mechanism for evaluating the
outcome of its IRP loan program. The
Agency believes it is important for
intermediaries to develop goals,
strategies, and anticipated outcomes in
order to obtain the maximum result
from program funds. Therefore, the final
rule includes a requirement for goals,
strategies and anticipated outcomes for
the intermediary’s IRP loan program. To
avoid further increasing the paperwork
burden, there is no requirement
included for a method of measuring
outcome. The Agency will continue to
study ways to measure outcomes in a
consistent manner throughout the
country.

The task force also recommended
requiring each proposed intermediary to
provide specific information on how it
will ensure that technical assistance
will be made available to ultimate
recipients. The Agency believes that
having technical assistance available to
ultimate recipients may be an important
factor in the success of many revolving
loan funds. However, some
intermediaries may not be able to
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arrange for such services but can operate
a successful relending program without
it. Such intermediaries should not be
denied assistance. Therefore, the final
rule requires applicants to describe
what technical assistance will be
available to its ultimate recipients,
without requiring that such assistance
be universally available.

As proposed, priority points for
community representation are limited to
intermediaries with service areas not
exceeding 10 counties. The Agency
believes it should retain the category to
encourage local participation in
intermediary management, but remove
some of the objections raised. The
change to 14 counties is adopted in the
final rule.

The Agency invited comments on
further modifications to proposed
scoring criteria to place greater
emphasis on such factors as community
and beneficiary targeting, conformance
with regional or community
development plans, and encouragement
of smaller-size loans, with
proportionately less emphasis on the
intermediary’s own resources and its
ability to leverage funds.

Regarding the reduction of priority
points for leveraging and intermediary
contribution, six writers commented in
favor and eleven commented in
opposition, primarily based on
differences of opinion on what is most
important for the public good.

Regarding the creation of a new
category of points for smaller loans,
three writers were in favor and sixteen
were opposed. The opposition seemed
to be based on belief that the size of
loans has little or no impact on the
effectiveness of the program,
intermediaries need flexibility to meet
the needs in their particular areas, and
intermediaries could too easily say they
were going to make small loans, to get
the points, and then not do it.

Regarding the awarding of points to
intermediaries that propose to operate
in accordance with a strategic plan,
particularly one developed for an
empowerment zone or enterprise
community, writers were nearly equally
divided, on philosophical grounds, with
eight commenting in favor and nine
commenting in opposition.

In the final rule, the reductions in
points for leveraging are adopted, to
shift more relative weight toward social
factors. The previous points for
intermediary contribution are
maintained because that is a very
important contributor to improved
collectability of the Agency’s loan. The
suggested new points for small loans are
not adopted because we believed that
such a change would detract from

program effectiveness. The suggested
language regarding strategic plans and
Empowerment Zones and Enterprise
Communities is adopted as guidance for
items that could justify Administrator
points because the Agency generally
wants to encourage strategic planning
and assistance to Empowerment Zones
and Enterprise Communities.

Also, an additional category of
priority points has been added based on
reduction in population of the service
area. This was done because it came to
the Agency’s attention after the
comment period was over that some
areas have a low unemployment rate
because of out migration. The
percentage of the population seeking
employment is low because many of the
people needing employment have
already left. Therefore, unemployment
rate alone does not adequately reflect
the need for economic development and
jobs to enable the existing population to
stay and former residents to return.

The proposed rule would require
intermediaries to establish a bad debt
reserve in the amount of 15 percent of
the IRP portfolio unless a different
amount is justified by the intermediary
and approved by the Agency. The
Agency asked for comments on whether
15 percent of the IRP portfolio is an
appropriate amount of bad debt reserve
for most intermediaries.

Most writers that commented on this
issue agreed that a bad debt reserve is
needed and sixteen writers thought 15
percent was an acceptable amount.

However, twenty-six writers disagreed
with the 15 percent, with most of them
saying it is too high. Many of the writers
wanted the amount of the reserve
required for each intermediary to be
established based on that intermediary’s
history and situation. The Agency
agrees that there should be flexibility,
and the proposed rule language would
allow for flexibility, but the Agency also
wants to provide a general guideline
from which adjustments can be made as
appropriate. From the writers who
mentioned any particular amount, most
suggestions ranged between 3 and 10
percent of the portfolio. The final rule
adopts a guideline amount of six
percent because the program history
seems to justify that amount as
sufficient for the losses that have
occurred.

The proposed rule would remove a
general prohibition on loans for
recreation and tourism facilities, but
retain a prohibition on loans for hotels,
motels, bed and breakfast
establishments, and convention centers.
Thirty-nine writers favored making
hotels, motels, bed and breakfasts and
convention centers eligible, compared to

three who agreed with keeping them
ineligible. It was pointed out that such
facilities are very important to the
potential economic development of
many rural areas and that it is unfair to
treat them as a group rather than
consider each on its own merits.

The final rule adopts hotels, motels,
bed and breakfasts, and convention
centers as eligible. The Agency agrees
that such facilities can be an important
economic development tool in some
areas and that each should be evaluated
on its own merits.

One writer wanted virtually
unrestricted use of IRP for financing
agricultural production. The Agency
believes that agricultural production is
a specialized type of financing, the
Department of Agriculture has special
lending programs for agricultural
production, and IRP should, for the
most part, be restricted to other general
business development. The
recommendation is not adopted.

One writer wanted cranberry
production to be made an eligible loan
purpose, and pointed out that Senate
Report 103—-290, “Agriculture, Rural
Development, Food and Drug
Administration, and Related Agencies
Appropriation Bill, 1995,” suggested the
Department to make regulatory changes
to allow Maine cranberry growers to
qualify for IRP assistance. The Agency
has determined that singling out one
product, such as cranberry production,
as an exception to the prohibition on
loans for agriculture production is not
justified. Therefore, the suggestion
regarding cranberries is not adopted and
other exceptions to the prohibition are
also eliminated.

One writer said that commercial
fishing should be an eligible loan
purpose. Commercial fishing was
inadvertently made ineligible through
the definition of agriculture production.
The recommendation is adopted by
revising the definition.

Six writers were opposed to the
provision that would limit subsequent
loans to intermediaries to $1 million per
year. These writers prefer that the loan
amounts be limited only by factors such
as the intermediary applicant’s lending
record or the demand for funds in the
service area. The demand for funds is
very difficult to determine accurately
and may change drastically with little or
no notice. Slow use by intermediaries of
approved loan funds is still a major
Agency concern in IRP in spite of
Agency efforts to limit loan amounts
according to demand. Limiting all
subsequent loans to $1 million per year
reduces the likelihood that
intermediaries will borrow more than
they can use in 1 year. The demand by
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intermediaries for IRP funds from the
Agency far exceeds the available funds.
Limiting subsequent loans to $1 million
per year will help to ensure distribution
of each year’s available funds to more
applicants, while still allowing
intermediaries with large needs to
eventually obtain large amounts of
funds. This provision of the proposed
rule is unchanged.

Three writers requested that the term
underrepresented be defined. The final
rule includes a definition of
underrepresented group as a group of U.
S. citizens with identifiable common
characteristics that have not received
IRP assistance or have received a lower
percentage of total IRP dollars than the
percentage the group represents of the
general population.

Three writers wanted intermediaries
to be allowed to use IRP funds to
guarantee loans, as a alternative to
making direct loans to ultimate
recipients. They were apparently
interested in the intermediaries having
greater flexibility to determine how to
best use the IRP funds to meet the needs
of their service areas.

The Agency feels that an important
benefit of the IRP is that, due to the low
cost of money provided by the Agency
and the nonprofit nature of most
intermediaries, intermediaries can often
offer below market interest rates to
businesses that cannot afford market
rates. By offering guarantees rather than
direct loans, the interest rate would be
established by commercial lenders,
based on their cost of money and profit
goals, and the interest rate advantage
would be lost. Offering loan guarantees
instead of direct loans also brings in a
new set of management concerns and
risks. Guaranteeing a loan does not
require any cash, so the IRP loan funds
would not be “‘used” to make the
guarantee. Guaranteeing a loan creates a
contingent liability, requiring the
guarantor to pay an unknown amount at
an unknown future date in the event a
loss occurs. Presumably, IRP funds
would be placed by the intermediary in
secure investments and held to be
available to pay losses if necessary.
Some intermediaries might use this type
of program as an excuse to place an
excessive amount of funds in safe
investments to accumulate interest
earnings rather than help ultimate
recipients. Other intermediaries might
place too small an amount in safe
investments and then be unable to meet
their commitments in the event of losses
that exceed expectations. This
recommendation is not adopted.

Two writers wanted intermediaries to
be allowed to purchase participation
agreements in bank loans. Many

intermediaries cooperate with banks,
making referrals to each other and
sharing risks through joint financing of
ultimate recipient needs. The Agency
strongly encourages this cooperation
and joint financing. However, we have
required that in a joint financing
arrangement, the intermediary and bank
each make a separate loan with separate
debt instruments. When an organization
buys a participation agreement it
normally is not making a loan; it is
purchasing an investment. The loan is
made by the bank. The bank holds the
promissory note and the collateral. The
bank does the loan servicing, collects
the payments, and forwards the
appropriate portion of the payment to
the holder of the participation
agreement. The holder of the
participation agreement has no
responsibility for and no control over
the servicing and no direct relationship
with the borrower. It is an investor, not
a lender. It would be too easy for the
intermediary to use the purchase of
participation agreements as a
mechanism to simply invest in loans the
bank would make anyway.

The Agency believes that, to properly
carry out the intent of the program,
intermediaries should have a direct
lender-borrower relationship with the
ultimate recipients. The intermediary
should be in position to deal directly
with the ultimate recipient to service
the loan. If necessary, the Agency
should be able to influence the servicing
of the loan by the intermediary or to
foreclose on a defaulted loan to an
intermediary and take over the servicing
and collection of the loan to the
ultimate recipient.

The IRP regulation has always
required intermediaries to make loans
and the Agency has held that buying
participations is not making loans. The
word direct was inserted in the
proposed rule to further clarify the
intent. The language of the proposed
rule is maintained in the final rule.

Three writers recommended
elimination of the provision that
ultimate recipients cannot obtain loans
from more than one intermediary. This
recommendation has been adopted.
However, the language has been revised
to clarify that the limits on loan amount
to one ultimate recipient apply to the
total dollar amount of IRP debt,
regardless of whether it is one loan from
one intermediary or several loans from
several intermediaries.

Two writers also objected to the
provision that IRP funds cannot finance
more than 75 percent of total project
costs. This provision helps to ensure
wider distribution of limited program
funds and reduced risk through ultimate

beneficiary contribution or leveraging of
other funding sources, and so the
recommendation is not adopted.

Two writers requested a preferred
lender status be established for
experienced and successful
intermediaries that target assistance to
certain populations. Only one writer
indicated what special benefits a
preferred status should carry. Rather
than create a special class of
intermediaries, the agency is moving
toward providing all the discretion and
benefits it considers reasonable to all
intermediaries. Therefore, the
recommendation is not adopted.

The one writer who suggested specific
benefits for preferred lenders proposed
a moratorium on loan principal and
interest payments to the Agency so long
as the lender met certain performance
standards. If the lender did not maintain
the standards, it would lose its preferred
lender status and be expected to resume
normal loan repayment. Presumably, the
interest that accrued and the principal
that came due while the moratorium
was in effect would be forgiven.

The Agency does not have the legal
authority to forgive debt except in debt
settlement situations when it is
documented that the borrower does not
have repayment ability. Also, as a
matter of good credit program
management, the Agency does not
believe loan programs should be mixed
with the characteristics of grant
programs. If a grant is appropriate, the
assistance should be authorized as a
grant and recognized as a grant by all
parties from the beginning. If a loan is
made, it should be clearly set out in
writing exactly what repayment is
required. Then collection should be
pursued in accordance with the lenders
rights, so long as the borrower has
repayment ability. To set up a loan with
the understanding that a certain
payment is required under normal
circumstances but will be reduced
under certain conditions would invite
misunderstanding and dispute over the
borrower’s liability, create servicing
problems, and foster law suits to enforce
or prevent collection. The
recommendation is not adopted.

One writer requested that
intermediaries be able to provide equity
investment for ultimate recipients.
Another requested the conflict of
interest paragraph from the existing
regulation be kept in place so that it
applies to all loans from the IRP
revolving fund. In the proposed rule the
requirement was moved and would only
apply to loans from Agency IRP loan
funds. The conflict of interest paragraph
provides that an intermediary and its
principal officers (including immediate
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family) must hold no legal or financial
interest or influence in the ultimate
recipient, and the ultimate recipient and
its principal officers (including
immediate family) must hold no legal or
financial interest or influence in the
intermediary. This not only prevents an
intermediary from using Agency IRP
loan funds for equity investment, it
prevents the intermediary from making
a loan from Agency IRP loan funds to
an ultimate recipient to which it has
provided equity investment from
another source of funding.

The Agency recognizes that there is a
need for equity investment or venture
capital for new businesses in rural areas.
However, providing equity investment
means purchasing an ownership interest
in the business. The Agency is
concerned that if an intermediary is
considering a loan to a business in
which it owns an interest, the
intermediary’s credit quality analysis
and loan approval decision may be
influenced by its desire to assist or
protect the value of its ownership
interest. The final rule does not
authorize the use of IRP loan funds for
equity investment and the conflict of
interest restriction has been rewritten so
that it applies to all loans made from the
IRP revolving loan fund.

One writer wanted the definition of
rural to be amended so that loans could
be made to ultimate recipients in cities
of up to 50,000 people. The Agency
believes that retaining the 25,000
population limit will help direct the
limited funding to the areas of greatest
need. The recommendation is not
adopted.

One writer indicated that the
definitions of Agency IRP loan funds,
IRP revolving fund, and revolved funds
are not sufficiently clear. The writer
wanted a statement included, consistent
with an existing Administrative Notice,
to provide that revolved funds are not
subject to the requirements of Agency
regulations. The writer also wanted a
paragraph to set out what regulatory
procedures are required of
intermediaries administering non-
Federal funds. The Agency believes that
the definitions of Agency IRP loan
funds, IRP revolving funds, and
revolved funds are as clear as can be
achieved. The Agency believes that the
broad statement in the previous
regulation regarding non-federal funds
not being subject to the regulations has
been the cause of past confusion about
what requirements apply in different
situations. The Agency has intentionally
avoided such broad statements in the
new regulation. Also, the Agency
intentionally wrote the proposed rule to
apply the requirements differently than

under the Administrative Notice that
provided interpretation of the previous
regulation. The Agency has attempted to
end the confusion over these issues by
clearly stating in each section of the
regulation whether that section applies
to Agency IRP loan funds only or to the
IRP revolving fund. Section 4274.332(a)
explains that if the reference is to the
IRP revolving fund, the requirement
applies to both revolved (or non-
Federal) funds and Agency IRP loan
funds. If the reference is to Agency IRP
loan funds, without reference to the IRP
revolving fund, then the requirement
applies only to Agency IRP loan funds.
The language of the proposed rule on
this issue is not changed.

One writer recommended the
restrictive language regarding interest
rates to ultimate recipients be removed
to allow intermediaries flexibility. The
proposed rule only provides a general
guideline regarding how interest rates
should be established and requires that
limits be established in the work plan.
There is also a provision for amending
the work plan that could be used should
the limits established at the application
stage become a problem in the future.

Some guidelines and limits are
needed to deal with two extremes that
continue to occur from time to time.
Some intermediaries propose to charge
interest rates so low that sufficient
revenues would not be produced to
maintain the revolving fund and meet
the repayment schedule to the Agency.
These intermediaries must be counseled
and encouraged to plan for higher rates
in order for the loan from the Agency to
be feasible. There are other
intermediaries that propose interest
rates so high that it raises questions as
to whether the intermediary is trying to
help ultimate recipients and the
community or just trying to bring in
revenues.

The Agency believes that the language
in the proposed rule gives the
intermediary considerable flexibility
while also providing sufficient
guidelines to allow the Agency to
prevent unreasonable extremes. The
recommendation is not adopted.

One writer requested that the ban on
loans to charitable and educational
institutions be removed because they
can be valid businesses. Another writer
wanted certain organizations that the
writer considered charitable to be
eligible. The prohibition of loans to
educational institutions has been
removed in the interest of allowing
more flexibility and the reference to
charitable has been clarified. The
Agency’s concern is that loans not be
made if the recipient will depend on
donations, rather than sales or fees, to

repay the loan or administer the
revolving loan fund.

One writer objected to the
requirement that the intermediary’s
interest in insurance required of the
ultimate recipient be assigned to the
Agency. The Agency agrees that valid
assignment of all such insurance is an
unnecessary administrative burden. The
final rule has been modified to require
assignments of insurance only if the
intermediary is in default.

In addition to responding to the
public comments, the final rule differs
from the proposed rule by providing
that any applicant that is delinquent on
any Federal debt is not eligible to
receive assistance from Agency IRP
funds. This provision was added to
comply with Public Law 104-132 dated
April 26, 1996 (31 U.S.C. 3720B).

Lists of Subjects
7 CFR Part 1948

Business and industry, Credit,
Economic development, Rural areas.

7 CFR Part 1951

Loan programs—Agriculture, Rural
areas.

7 CFR Part 4274

Community development, Economic
development, Loan programs—
Business, Rural areas.

Accordingly, Title 7, Chapters XVIII
and XLII, of the Code of Federal
Regulations are amended as follows:
CHAPTER XVIII—RURAL HOUSING
SERVICE, RURAL BUSINESS-
COOPERATIVE SERVICE, RURAL UTILITIES

SERVICE, AND FARM SERVICE AGENCY,
DEPARTMENT OF AGRICULTURE

PART 1948—RURAL DEVELOPMENT
1. The authority citation for part 1948
is revised to read as follows:

Authority: 5 U.S.C. 301, 7 U.S.C. 1932
note.

Subpart C—[Removed and Reserved]

2. Subpart C, part 1948 is removed
and reserved.

PART 1951—SERVICING AND
COLLECTIONS

3. The authority citation for part 1951
has been revised to read as follows:

Authority: 5 U.S.C. 301, 7 U.S.C. 1932
Note, 7 U.S.C. 1989, 42 U.S.C. 1480.

Subpart R—Rural Development Loan
Servicing

4. Section 1951.852(b)is amended by
removing the numeric paragraph
designations and by removing the
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abbreviation for “FmHA or its successor
agency under Pub. L. 103-354"".

5. Section 1951.853 is amended by
revising in paragraph (a) the words
“FmHA or its successor agency under
Public Law 103-354" to read “‘the
Agency” and by revising paragraph
(b)(2)(ix) to read as follows:

§1951.853 Loan purposes for undisbursed
RDLF loan funds from HHS.
* * * * *

* * *

(g) * * *

(ix) Reasonable fees and charges only
as specifically listed in this
subparagraph. Authorized fees include
loan packaging fees, environmental data
collection fees, and other professional
fees rendered by professionals generally
licensed by individual State or
accreditation associations, such as
engineers, architects, lawyers,
accountants, and appraisers. The
amount of fee will be what is reasonable
and customary in the community or
region where the project is located. Any
such fees are to be fully documented

and justified.
* * * * *

6. Section 1951.883 is amended by
revising paragraph (a)(2) to read as
follows:

§1951.883 Reporting requirements.

(a) * * *

(2) Quarterly or semiannual reports
(due 30 days after the end of the period).

(i) Reports will be required quarterly
during the first year after loan closing
and, if all loan funds are not utilized
during the first year, quarterly reports
will be continued until at least 90
percent of the Agency IRP loan funds
have been advanced to ultimate
recipients. Thereafter, reports will be
required semiannually. Also, the
Agency may require quarterly reports if
the intermediary becomes delinquent in
repayment of its loan or otherwise fails
to fully comply with the provisions of
its work plan or Loan Agreement, or the
Agency determines that the
intermediary’s IRP revolving fund is not
adequately protected by the current
sound worth and paying capacity of the
ultimate recipients.

(ii) These reports shall contain only
information on the IRP revolving loan
fund, or if other funds are included, the
IRP loan program portion shall be
segregated from the others; and in the
case where the intermediary has more
than one IRP revolving fund from the
Agency a separate report shall be made
for each of the IRP revolving funds.

(iii) The reports will include, on a
form provided by the Agency,
information on the intermediary’s

lending activity, income and expenses,
financial condition, and a summary of
names and characteristics of the
ultimate recipients the intermediary has
financed.

* * * * *

CHAPTER XLII—RURAL BUSINESS-
COOPERATIVE SERVICE AND RURAL
UTILITIES SERVICE, DEPARTMENT OF
AGRICULTURE

7. Chapter XLlII, title 7, Code of
Federal Regulations is amended by
adding a new part 4274 to to read as
follows:

PART 4274—DIRECT AND INSURED
LOANMAKING

Subparts A-C—[Reserved]

Subpart D—Intermediary Relending
Program (IRP)

Sec.
4274.301 Introduction.
4274.302 Definitions and abbreviations.
4274.303-4274.306 [Reserved]
4274.307 Eligibility requirements—
Intermediary.
4274.308 Eligibility requirements—
Ultimate recipients.
4274.309-4274.313 [Reserved]
4274.314 Loan purposes.
4274.315-4274.318 [Reserved]
4274.319 Ineligible loan purposes.
4274.320 Loan terms.
4274.321-4274.324 [Reserved]
4274.325 Interest rates.
4274.326 Security.
4274.327-4274.330 [Reserved]
4274.331 Loan limits.
4274.332 Post award requirements.
4274.333-4274.336 [Reserved]
4274.337 Other regulatory requirements.
4274.338 Loan agreements between the
Agency and the intermediary.
4274.339-4274.342 [Reserved]
4274.343 Application.
4274.344 Filing and processing applications
for loans.
4274.345-4274.349 [Reserved]
4274.350 Letter of conditions.
4274.351-4274.354 [Reserved]
4274.355 Loan approval and obligating
funds.
4274.356 Loan closing.
4274.357-4274.360 [Reserved]
4274.361 Requests to make loans to
ultimate recipients.
4274.362-4274.372 [Reserved]
4274.373 Appeals.
4274.374-4274.380 [Reserved]
4274.381 Exception authority.
4274.382-4274.399 [Reserved]
4274.400 OMB control number.
Authority: 5 U.S.C. 301; 7 U.S.C. 1932
note; 7 U.S.C. 1989.

Subpart D—Intermediary Relending
Program (IRP)

8§4274.301 Introduction.

(a) This subpart contains regulations
for loans made by the Agency to eligible

intermediaries and applies to borrowers
and other parties involved in making
such loans. The provisions of this
subpart supersede conflicting provisions
of any other subpart. The servicing and
liquidation of such loans will be in
accordance with part 1951, subpart R, of
this title.

(b) The purpose of the program is to
alleviate poverty and increase economic
activity and employment in rural
communities, especially disadvantaged
and remote communities, through
financing targeted primarily towards
smaller and emerging businesses, in
partnership with other public and
private resources, and in accordance
with State and regional strategy based
on identified community needs. This
purpose is achieved through loans made
to intermediaries that establish
programs for the purpose of providing
loans to ultimate recipients for business
facilities and community developments
inarural area.

(c) Proposed intermediaries are
required to identify any known
relationship or association with a USDA
Rural Development employee. Any
processing or servicing Agency activity
conducted pursuant to this subpart
involving authorized assistance to
United States Department of Agriculture
(USDA) Rural Development employees,
members of their families, close
relatives, or business or close personal
associates, is subject to the provisions of
subpart D of part 1900 of this chapter.

(d) Copies of all forms, regulations,
and Agency procedures referenced in
this subpart are available in the National
Office or any Rural Development State
Office.

8§4274.302 Definitions and abbreviations.

(a) General definitions. The following
definitions are applicable to the terms
used in this subpart:

Agency. The Federal agency within
the USDA with responsibility assigned
by the Secretary of Agriculture to
administer IRP. At the time of
publication of this rule, that Agency was
the Rural Business-Cooperative Service
(RBS).

Agency IRP loan funds. Cash proceeds
of a loan obtained from the Agency
through IRP, including the portion of an
IRP revolving fund directly provided by
the Agency IRP loan. Agency IRP loan
funds are Federal funds.

Agricultural production or agriculture
production. The cultivation, production,
growing, raising, feeding, housing,
breeding, hatching, or managing of
crops, plants, animals, or birds, either
for fiber, food for human consumption,
or livestock feed.
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Initial Agency IRP loan. The first IRP
loan made by the Agency to an
intermediary.

Intermediary. The entity requesting or
receiving Agency IRP loan funds for
establishing a revolving fund and
relending to ultimate recipients.

IRP revolving fund. A group of assets,
obtained through or related to an
Agency IRP loan and recorded by the
intermediary in a bookkeeping account
or set of accounts and accounted for,
along with related liabilities, revenues,
and expenses, as an entity or enterprise
separate from the intermediary’s other
assets and financial activities.

Principals of intermediary. Members,
officers, directors, and other individuals
or entities directly involved in the
operation and management (including
setting policy) of an intermediary.

Processing office or officer. The
processing office for an IRP application
is the office within the Agency
administrative organization with
assigned authority and responsibility to
process the application. The processing
office is the primary contact for the
proposed intermediary and maintains
the official application case file. The
processing officer for an application is
the person in charge of the processing
office. The processing officer is
responsible for ensuring that all
regulations and Agency procedures are
complied with in regard to applications
under the office’s jurisdiction.

Revolved funds. The cash portion of
an IRP revolving fund that is not
composed of Agency loan funds,
including funds that are repayments of
Agency IRP loans and including fees
and interest collected on such loans.
Revolved funds shall not be considered
Federal funds.

Rural area. All territory of a State that
is not within the outer boundary of any
city having a population of 25,000 or
more, according to the latest decennial
census.

Servicing office or officer. The
servicing office for an IRP loan is the
office within the Agency administrative
organization with assigned authority
and responsibility to service the loan.
The servicing office is the primary
contact for the borrower and maintains
the official case file after the loan is
closed. The servicing officer for a loan
is the person in charge of the servicing
office. The servicing officer is
responsible for ensuring that all
regulations and Agency procedures are
complied with in regard to loans under
the office’s jurisdiction.

State. Any of the 50 States, the
District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands of the United States,

Guam, American Samoa, the
Commonwealth of the Northern Mariana
Islands, the Republic of Palau, the
Federated States of Micronesia, and the
Republic of the Marshall Islands.

Subsequent IRP loan. An IRP loan
from the Agency to an intermediary that
has received one or more IRP loans
previously.

Technical assistance. A function
performed for the benefit of an ultimate
recipient or proposed ultimate recipient,
which is a problem solving activity. The
Agency will determine whether a
specific activity qualifies as technical
assistance.

Ultimate recipient. An entity or
individual that receives a loan from an
intermediary’s IRP revolving fund.

Underrepresented group. U.S. citizens
with identifiable common
characteristics, that have not received
IRP assistance or have received a lower
percentage of total IRP dollars than the
percentage they represent of the general
population.

United States. The 50 States of the
United States of America, the District of
Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands of the United
States, Guam, American Samoa, the
Commonwealth of the Northern Mariana
Islands, the Republic of Palau, the
Federated States of Micronesia, and the
Republic of the Marshall Islands.

(b) Abbreviations. The following are
applicable to this subpart:

B&l—Business and Industry
IRP—Intermediary Relending Program
OGC—Office of the General Counsel
OIG—Office of Inspector General
OMB—Office of Management and
Budget
RBS—Rural Business-Cooperative
Service, or any successor agency
RDLF—Rural Development Loan Fund
USDA—United States Department of
Agriculture

88§4274.303-4274.306 [Reserved]

§4274.307 Eligibility requirements—
Intermediary.

(a) The types of entities which may
become intermediaries are:

(1) Private nonprofit corporations.

(2) Public agencies—Any State or
local government, or any branch or
agency of such government having
authority to act on behalf of that
government, borrow funds, and engage
in activities eligible for funding under
this subpart.

(3) Indian groups—Indian tribes on a
Federal or State reservation or other
federally recognized tribal groups.

(4) Cooperatives—Incorporated
associations, at least 51 percent of
whose members are rural residents,

whose members have one vote each, and
which conduct, for the mutual benefit of
their members, such operations as
producing, purchasing, marketing,
processing, or other activities aimed at
improving the income of their members
as producers or their purchasing power
as consumers.

(b) The intermediary must:

(1) Have the legal authority necessary
for carrying out the proposed loan
purposes and for obtaining, giving
security for, and repaying the proposed
loan.

(2) Have a proven record of
successfully assisting rural business and
industry, or, for intermediaries that
propose to finance community
development, a proven record of
successfully assisting rural community
development projects of the type
planned.

(i) Except as provided in paragraph
(b)(2)(ii) of this section, such record will
include recent experience in loan
making and servicing with loans that are
similar in nature to those proposed for
the IRP and a delinquency and loss rate
acceptable to the Agency.

(ii) The Agency may approve an
exception to the requirement for loan
making and servicing experience
provided:

(A) The proposed intermediary has a
proven record of successfully assisting
(other than through lending) rural
business and industry or rural
community development projects of the
type planned; and

(B) The proposed intermediary will,
before the loan is closed, bring
individuals with loan making and
servicing experience and expertise into
the operation of the IRP revolving fund.

(3) Have the services of a staff with
loan making and servicing expertise
acceptable to the Agency.

(4) Have capitalization acceptable to
the Agency.

(c) No loans will be extended to an
intermediary unless:

(1) There is adequate assurance of
repayment of the loan based on the
fiscal and managerial capabilities of the
proposed intermediary.

(2) The loan is not otherwise available
on reasonable (i.e., usual and
customary) rates and terms from private
sources or other Federal, State, or local
programs.

(3) The amount of the loan, together
with other funds available, is adequate
to assure completion of the project or
achieve the purposes for which the loan
is made.

(d) At least 51 percent of the
outstanding interest or membership in
any nonpublic body intermediary must
be composed of citizens of the United
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States or individuals who reside in the
United States after being legally
admitted for permanent residence.

(e) Any delinquent debt to the Federal
Government by the intermediary or any
principal of the intermediary shall cause
the intermediary to be ineligible to
receive any IRP loan. Agency loan funds
may not be used to satisfy the debt.

§4274.308 Eligibility requirements—
Ultimate recipients.

(a) Ultimate recipients may be
individuals, public or private
organizations, or other legal entities,
with authority to incur the debt and
carry out the purpose of the loan.

(b) To be eligible to receive loans from
the IRP revolving loan fund, ultimate
recipients;

(1) Must be citizens of the United
States or reside in the United States
after being legally admitted for
permanent residence. In the case of an
organization, at least 51 percent of the
outstanding membership or ownership
must be either citizens of the United
States or residents of the United States
after being legally admitted for
permanent residence.

(2) Must be located in a rural area of
a State.

(3) Must be unable to finance the
proposed project from its own resources
or through commercial credit or other
Federal, State, or local programs at
reasonable rates and terms.

(4) Must, along with its principal
officers (including their immediate
family), hold no legal or financial
interest or influence in the
intermediary. Also, the intermediary
and its principal officers (including
immediate family) must hold no legal or
financial interest or influence in the
ultimate recipient. However, this
paragraph shall not prevent an
intermediary that is organized as a
cooperative from making a loan to one
of its members.

(c) Any delinquent debt to the Federal
Government by the ultimate recipient or
any of its principals shall cause the
proposed ultimate recipient to be
ineligible to receive a loan from Agency
IRP loan funds. Agency IRP loan funds
may not be used to satisfy the
delinquency.

8§4274.309-4274.313 [Reserved]

§4274.314 Loan purposes.

(a) Intermediaries. Agency IRP loan
funds must be placed in the
intermediary’s IRP revolving fund and
used by the intermediary to provide
direct loans to eligible ultimate
recipients.

(b) Ultimate recipients. Loans from
the intermediary to the ultimate

recipient using the IRP revolving fund
must be for community development
projects, the establishment of new
businesses, expansion of existing
businesses, creation of employment
opportunities, or saving existing jobs.
Such loans may include, but are not
limited to:

(1) Business and industrial
acquisitions when the loan will keep the
business from closing, prevent the loss
of employment opportunities, or
provide expanded job opportunities.

(2) Business construction, conversion,
enlargement, repair, modernization, or
development.

(3) Purchase and development of
land, easements, rights-of-way,
buildings, facilities, leases, or materials.

(4) Purchase of equipment, leasehold
improvements, machinery, or supplies.

(5) Pollution control and abatement.

(6) Transportation services.

(7) Start-up operating costs and
working capital.

(8) Interest (including interest on
interim financing) during the period
before the facility becomes income
producing, but not to exceed 3 years.

(9) Feasibility studies.

(10) Debt refinancing.

(i) A complete review will be made by
the intermediary to determine whether
the loan will restructure debts on a
schedule that will allow the ultimate
recipient to operate successfully and
pay off the loan rather than merely take
over an unsound loan. The intermediary
will obtain the proposed ultimate
recipient’s complete debt schedule
which should agree with the proposed
ultimate recipient’s latest balance sheet;
and

(ii) Refinancing debts may be allowed
only when it is determined by the
intermediary that the project is viable
and refinancing is necessary to create
new or save existing jobs or create or
continue a needed service; and

(iii) On any request for refinancing of
existing secured loans, the intermediary
is required, at a minimum, to obtain the
previously held collateral as security for
the loans and must not pay off a creditor
in excess of the value of the collateral.
Additional collateral will be required
when the refinancing of unsecured
loans is unavoidable to accomplish the
necessary strengthening of the ultimate
recipient’s position.

(11) Reasonable fees and charges only
as specifically listed in this paragraph.
Authorized fees include loan packaging
fees, environmental data collection fees,
management consultant fees, and other
fees for services rendered by
professionals. Professionals are
generally persons licensed by States or
accreditation associations, such as

engineers, architects, lawyers,
accountants, and appraisers. The
maximum amount of fee will be what is
reasonable and customary in the
community or region where the project
is located. Any such fees are to be fully
documented and justified.

(12) Hotels, motels, tourist homes, bed
and breakfast establishments,
convention centers, and other tourist
and recreational facilities except as
prohibited by §4274.319.

(13) Educational institutions.

(14) Revolving lines of credit:
Provided,

(i) The portion of the intermediary’s
total IRP revolving fund that is
committed to or in use for revolving
lines of credit will not exceed 25
percent at any time;

(ii) All ultimate recipients receiving
revolving lines of credit will be required
to reduce the outstanding balance of the
revolving line of credit to zero at least
one time each year;

(iii) All revolving lines of credit will
be approved by the intermediary for a
specific maximum amount and for a
specific maximum time period, not to
exceed two years;

(iv) The intermediary will provide a
detailed description, which will be
incorporated into the intermediary’s
work plan and be subject to Agency
approval, of how the revolving lines of
credit will be operated and managed.
The description will include evidence
that the intermediary has an adequate
system for:

(A) Interest calculations on varying
balances, and

(B) Monitoring and control of the
ultimate recipients’ cash, inventory, and
accounts receivable; and

(v) If, at any time, the Agency
determines that an intermediary’s
operation of revolving lines of credit is
causing excessive risk of loss for the
intermediary or the Government, the
Agency may terminate the
intermediary’s authority to use the IRP
revolving fund for revolving lines of
credit. Such termination will be by
written notice and will prevent the
intermediary from approving any new
lines of credit or extending any existing
revolving lines of credit beyond the
effective date of termination contained
in the notice.

884274.315-4274.318 [Reserved]

§4274.319 Ineligible loan purposes.

Agency IRP loan funds may not be
used for payment of the intermediary’s
administrative costs or expenses. The
IRP revolving fund may not be used for:

(a) Assistance in excess of what is
needed to accomplish the purpose of the
ultimate recipient’s project .
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(b) Distribution or payment to the
owner, partners, shareholders, or
beneficiaries of the ultimate recipient or
members of their families when such
persons will retain any portion of their
equity in the ultimate recipient.

(c) Charitable institutions that would
not have revenue from sales or fees to
support the operation and repay the
loan, churches, organizations affiliated
with or sponsored by churches, and
fraternal organizations.

(d) Assistance to government
employees, military personnel, or
principals or employees of the
intermediary or organizations for which
such persons are directors or officers or
in which they have ownership of 20
percent or more.

(e) A loan to an ultimate recipient
which has an application pending with
or a loan outstanding from another
intermediary involving an IRP revolving
fund if the total IRP loans would exceed
the limits established in §4274.331(b).

(f) Agricultural production.

(9) The transfer of ownership unless
the loan will keep the business from
closing, or prevent the loss of
employment opportunities in the area,
or provide expanded job opportunities.

(h) Community antenna television
services or facilities.

(i) Any illegal activity.

(j) Any project that is in violation of
either a Federal, State, or local
environmental protection law or
regulation or an enforceable land use
restriction unless the assistance given
will result in curing or removing the
violation.

(k) Lending and investment
institutions and insurance companies.

(I) Golf courses, race tracks, or
gambling facilities.

§4274.320 Loan terms.

(a) No loan to an intermediary shall be
extended for a period exceeding 30
years. Interest and principal payments
will be scheduled at least annually. The
initial principal payment may be
deferred (during the period before the
facility becomes income producing) by
the Agency, but not more than 3 years.

(b) Loans made by an intermediary to
an ultimate recipient from the IRP
revolving fund will be scheduled for
repayment over a term negotiated by the
intermediary and ultimate recipient.
The term must be reasonable and
prudent considering the purpose of the
loan, expected repayment ability of the
ultimate recipient, and the useful life of
collateral, and must be within any limits
established by the intermediary’s work
plan.

§84274.321-4274.324 [Reserved]

§4274.325 Interest rates.

(a) Loans made by the Agency
pursuant to this subpart shall bear
interest at a fixed rate of 1 percent per
annum over the term of the loan.

(b) Interest rates charged by
intermediaries to ultimate recipients on
loans from the IRP revolving fund shall
be negotiated by the intermediary and
ultimate recipient. The rate must be
within limits established by the
intermediary’s work plan approved by
the Agency. The rate should normally
be the lowest rate sufficient to cover the
loan’s proportional share of the IRP
revolving fund’s debt service costs,
reserve for bad debts, and
administrative costs.

§4274.326 Security.

(a) Intermediaries. Security for all
loans to intermediaries must be such
that the repayment of the loan is
reasonably assured, when considered
along with the intermediary’s financial
condition, work plan, and management
ability. It is the responsibility of the
intermediary to make loans to ultimate
recipients in such a manner that will
fully protect the interests of the
intermediary and the Government.

(1) Security for such loans may
include, but is not limited to:

(i) Any realty, personalty, or
intangible capable of being mortgaged,
pledged, or otherwise encumbered by
the intermediary in favor of the Agency;
and

(i) Any realty, personalty, or
intangible capable of being mortgaged,
pledged, or otherwise encumbered by an
ultimate recipient in favor of the
Agency.

(2) Initial security will consist of a
pledge by the intermediary of all assets
now in or hereafter placed in the IRP
revolving fund, including cash and
investments, notes receivable from
ultimate recipients, and the
intermediary’s security interest in
collateral pledged by ultimate
recipients. Except for good cause
shown, the Agency will not obtain
assignments of specific assets at the
time a loan is made to an intermediary
or ultimate recipient. The intermediary
will covenant that, in the event the
intermediary’s financial condition
deteriorates or the intermediary takes
action detrimental to prudent fund
operation or fails to take action required
of a prudent lender, the intermediary
will provide additional security, execute
any additional documents, and
undertake any reasonable acts the
Agency may request to protect the
Agency’s interest or to perfect a security

interest in any asset, including physical
delivery of assets and specific
assignments to the Agency. All debt
instruments and collateral documents
used by an intermediary in connection
with loans to ultimate recipients must
be assignable.

(b) Ultimate recipients. Security for a
loan from an intermediary’s IRP
revolving fund to an ultimate recipient
will be negotiated between the
intermediary and ultimate recipient,
within the general security policies
established by the intermediary and
approved by the Agency.

884274.327-4274.330 [Reserved]

8§4274.331 Loan limits.

(a) Intermediary.

(1) No loan to an intermediary will
exceed the maximum amount the
intermediary can reasonably be
expected to lend to eligible ultimate
recipients, in an effective and sound
manner, within 1 year after loan closing.

(2) The initial Agency IRP loan as
defined in §4274.302(a) will not exceed
$2 million.

(3) Intermediaries that have received
one or more IRP loans may apply for
and be considered for subsequent IRP
loans provided:

(i) At least 80 percent of the Agency
IRP loan funds approved for the
intermediary have been disbursed to
eligible ultimate recipients;

(ii) The intermediary is promptly
relending all collections from loans
made from its IRP revolving fund in
excess of what is needed for required
debt service, reasonable administrative
costs approved by the Agency, and a
reasonable reserve for debt service and
uncollectable accounts;

(iii) The outstanding loans of the
intermediary’s IRP revolving fund are
generally sound; and

(iv) The intermediary is in
compliance with all applicable
regulations and its loan agreements with
the Agency.

(4) Subsequent loans will not exceed
$1 million each and not more than one
loan will be approved for an
intermediary in any one fiscal year.

(5) Total outstanding IRP
indebtedness of an intermediary to the
Agency will not exceed $15 million at
any time.

(b) Ultimate recipients. Loans from
intermediaries to ultimate recipients
using the IRP revolving fund must not
exceed the lesser of:

(1) $250,000; or

(2) Seventy five percent of the total
cost of the ultimate recipient’s project
for which the loan is being made.

(c) Portfolio. No more than 25 percent
of an IRP loan approved may be used for
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loans to ultimate recipients that exceed
$150,000. This limit does not apply to
revolved funds.

§4274.332 Post award requirements.

(a) Applicability. Intermediaries
receiving loans under this program shall
be governed by these regulations, the
loan agreement, the approved work
plan, security interests, and any other
conditions which the Agency may
impose in making a loan. Whenever this
subpart imposes a requirement on loans
made from the “IRP revolving fund,”
such requirement shall apply to all
loans made by an intermediary to an
ultimate recipient from the
intermediary’s IRP revolving fund for as
long as any portion of the intermediary’s
IRP loan from the Agency remains
unpaid. Whenever this subpart imposes
a requirement on loans made by
intermediaries from “Agency IRP loan
funds,” without specific reference to the
IRP revolving fund, such requirement
shall apply only to loans made by an
intermediary using Agency IRP loan
funds, and will not apply to loans made
from revolved funds.

(b) Maintenance of IRP revolving
fund. For as long as any part of an IRP
loan to an intermediary remains unpaid,
the intermediary must maintain the IRP
revolving fund. All Agency IRP loan
funds received by an intermediary must
be deposited into an IRP revolving fund.
The intermediary may transfer
additional assets into the IRP revolving
fund. All cash of the IRP revolving fund
shall be deposited in a separate bank
account or accounts. No other funds of
the intermediary will be commingled
with such money. All moneys deposited
in such bank account or accounts shall
be money of the IRP revolving fund.
Loans to ultimate recipients are
advanced from the IRP revolving fund.
The receivables created by making loans
to ultimate recipients, the
intermediary’s security interest in
collateral pledged by ultimate
recipients, collections on the
receivables, interest, fees, and any other
income or assets derived from the
operation of the IRP revolving fund are
a part of the IRP revolving fund.

(1) The portion of the IRP revolving
fund that consists of Agency IRP loan
funds, on a last-in-first-out basis, may
only be used for making loans in
accordance with §4274.314 of this
subpart. The portion of the IRP
revolving fund which consists of
revolved funds may be used for debt
service, reasonable administrative costs,
or reserves in accordance with this
section, or for making additional loans.

(2) The intermediary must submit an
annual budget of proposed

administrative costs for Agency
approval. The amount removed from the
IRP revolving fund for administrative
costs in any year must be reasonable,
must not exceed the actual cost of
operating the IRP revolving fund,
including loan servicing and providing
technical assistance, and must not
exceed the amount approved by the
Agency in the intermediary’s annual
budget.

(3) A reasonable amount of revolved
funds must be used to create a reserve
for bad debts. Reserves must be
accumulated over a period of years. The
total amount should not exceed
maximum expected losses, considering
the quality of the intermediary’s
portfolio of loans. Unless the
intermediary provides loss and
delinquency records that, in the opinion
of the Agency, justifies different
amounts, a reserve for bad debts of 6
percent of outstanding loans must be
accumulated over 3 years and then
maintained.

(4) Any cash in the IRP revolving fund
from any source that is not needed for
debt service, approved administrative
costs, or reasonable reserves must be
available for additional loans to ultimate
recipients.

(5) All reserves and other cash in the
IRP revolving loan fund not
immediately needed for loans to
ultimate recipients or other authorized
uses will be deposited in accounts in
banks or other financial institutions.
Such accounts will be fully covered by
Federal deposit insurance or fully
collateralized with U.S. Government
obligations, and must be interest
bearing. Any interest earned thereon
remains a part of the IRP revolving fund.

(6) If an intermediary receives more
than one IRP loan, it need not establish
and maintain a separate IRP revolving
loan fund for each loan; it may combine
them and maintain only one IRP
revolving fund, unless the Agency
requires separate IRP revolving funds
because there are significant differences
in the loan purposes, work plans, loan
agreements, or requirements for the
loans. The Agency may allow loans with
different requirements to be combined
into one IRP revolving fund if the
intermediary agrees in writing to
operate the combined revolving funds in
accordance with the most stringent
requirements as required by the Agency.

88§4274.333—4274.336 [Reserved]

§4274.337 Other regulatory requirements.
(a) Intergovernmental consultation.
The IRP is subject to the provisions of
Executive Order 12372 which requires
intergovernmental consultation with

State and local officials. The approval of
a loan to an intermediary will be the
subject of intergovernmental
consultation. For each ultimate
recipient to be assisted with a loan from
Agency IRP loan funds and for which
the State in which the ultimate recipient
is to be located has elected to review the
program under their intergovernmental
review process, the State Single Point of
Contact must be notified. Notification,
in the form of a project description,
must be initiated by the intermediary or
the ultimate recipient. Any comments
from the State must be included with
the intermediary’s request to use the
Agency loan funds for the ultimate
recipient. Prior to the Agency’s decision
on the request, compliance with the
requirements of intergovernmental
consultation must be demonstrated for
each ultimate recipient. (See RD
Instruction 1940-] (available in any
Rural Development State Office)).

(b) Environmental requirements.

(1) Unless specifically modified by
this section, the requirements of part
1940, subpart G, of this title apply to
this subpart. Intermediaries and
ultimate recipients must consider the
potential environmental impacts of their
projects at the earliest planning stages
and develop plans to minimize the
potential to adversely impact the
environment. Both the intermediaries
and the ultimate recipients must
cooperate and furnish such information
and assistance as the Agency needs to
make any of its environmental
determinations.

(2) For each application for a loan to
an intermediary, the Agency will review
the application, supporting materials,
and any environmental information
required from the intermediary and
complete a Class Il environmental
assessment. This assessment will focus
on the potential cumulative impacts of
the projects as well as any
environmental concerns or problems
that are associated with individual
projects that can be identified at this
time. Neither the completion of the
environmental assessment nor the
approval of the application is an Agency
commitment to the use of loan funds for
a specific project; therefore, no public
notification requirements for a Class Il
assessment will apply to the
application.

(3) For each proposed loan from an
intermediary to an ultimate recipient
using Agency IRP loan funds, the
Agency will complete the
environmental review required by part
1940, subpart G, of this title including
public notification requirements. The
results of this review will be used by the
Agency in making its decision on
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concurrence in the proposed loan. The
Agency will prepare an Environmental
Impact Statement for any application for
a loan from Agency IRP loan funds
determined to have a significant effect
on the quality of the human
environment.

(c) Equal opportunity and
nondiscrimination requirements.

(1) In accordance with title V of Pub.
L. 93-495, the Equal Credit Opportunity
Act, and section 504 of the
Rehabilitation Act for Federally
Conducted Programs and Activities,
neither the intermediary nor the Agency
will discriminate against any employee,
intermediary, or proposed ultimate
recipient on the basis of sex, marital
status, race, color, religion, national
origin, age, physical or mental disability
(provided the proposed intermediary or
proposed ultimate recipient has the
capacity to contract), because all or part
of the proposed intermediary’s or
proposed ultimate recipient’s income is
derived from public assistance of any
kind, or because the proposed
intermediary or proposed ultimate
recipient has in good faith exercised any
right under the Consumer Credit
Protection Act, with respect to any
aspect of a credit transaction anytime
Agency loan funds are involved.

(2) The regulations contained in
subpart E of part 1901 of this title apply
to this program.

(3) The Administrator will assure that
equal opportunity and
nondiscrimination requirements are met
in accordance with the Equal Credit
Opportunity Act, title VI of the Civil
Rights Act of 1964, ‘““Nondiscrimination
in Federally Assisted Programs,” 42
U.S.C. 2000d-4, Section 504 of the
Rehabilitation Act for Federally
Conducted Programs and Activities, the
Age Discrimination Act of 1975, and the
Americans With Disabilities Act.

(d) Seismic safety of new building
construction.

(1) The Intermediary Relending
Program is subject to the provisions of
Executive Order 12699 that requires
each Federal agency assisting in the
financing, through Federal grants or
loans, or guaranteeing the financing,
through loan or mortgage insurance
programs, of newly constructed
buildings to assure appropriate
consideration of seismic safety.

(2) All new buildings financed with
Agency IRP loan funds shall be
designed and constructed in accordance
with the seismic provisions of one of the
following model building codes or the
latest edition of that code providing an
equivalent level of safety to that
contained in the latest edition of the
National Earthquake Hazard Reduction

Programs (NEHRP) Recommended
Provisions for the Development of
Seismic Regulations for New Building
(NEHRP Provisions):

(i) 1991 International Conference of
Building Officials (ICBO) Uniform
Building Code;

(ii) 1993 Building Officials and Code
Administrators International, Inc.
(BOCA) National Building Code; or

(iii) 1992 Amendments to the
Southern Building Code Congress
International (SBCCI) Standard Building
Code.

(3) The date, signature, and seal of a
registered architect or engineer and the
identification and date of the model
building code on the plans and
specifications shall be evidence of
compliance with the seismic
requirements of the appropriate code.

§4274.338 Loan agreements between the
Agency and the intermediary.

A loan agreement or a supplement to
a previous loan agreement must be
executed by the intermediary and the
Agency at loan closing for each loan.
The loan agreement will be prepared by
the Agency and reviewed by the
intermediary prior to loan closing.

(a) The loan agreement will, as a
minimum, set out:

(1) The amount of the loan;

(2) The interest rate;

(3) The term and repayment schedule;

(4) The provisions for late charges.
The intermediary shall pay a late charge
of 4 percent of the payment due if
payment is not received within 15
calendar days following the due date.
The late charge shall be considered
unpaid if not received within 30
calendar days of the missed due date for
which it was imposed. Any unpaid late
charge shall be added to principal and
be due as an extra payment at the end
of the term. Acceptance of a late charge
by the Agency does not constitute a
waiver of default;

(5) The disbursement procedure.
Disbursement of loan funds by the
Agency to the intermediary shall take
place after the loan agreement and
promissory note are executed, and any
other conditions precedent to
disbursement of funds are fully
satisfied. For purposes of computing
interest, the date of each draw down
shall constitute the date the funds are
advanced under the loan agreement;

(i) The intermediary may initially
draw up to 25 percent of the loan funds.
If the intermediary does not have loans
to ultimate recipients ready to close
sufficient to use the initial draw, the
funds must be deposited in an interest
bearing account in accordance with
§4274.332(b)(5) until needed for such

loans. The initial draw must be used for
loans to ultimate recipients before any
additional Agency IRP loan funds may
be drawn by the intermediary. Any
funds from the initial draw that have
not been used for loans to ultimate
recipients within 1 year from the date of
the draw must be returned to the
Agency as an extra payment on the loan.
Agency IRP loan funds must not be used
for administrative expenses;

(ii) After the initial draw of funds, an
intermediary may draw down only such
funds as are necessary to cover a 30-day
period in implementing its approved
work plan. Advances must be requested
by the intermediary in writing;

(6) The provisions regarding default.
On the occurrence of any event of
default, the Agency may declare all or
any portion of the debt and interest to
be immediately due and payable and
may proceed to enforce its rights under
the loan agreement or any other
instruments securing or relating to the
loan and in accordance with the
applicable law and regulations. Any of
the following may be regarded as an
“event of default” in the sole discretion
of the Agency:

(i) Failure of the intermediary to carry
out the specific activities in its loan
application as approved by the Agency
or comply with the loan terms and
conditions of the loan agreement, any
applicable Federal or State laws, or with
such USDA or Agency regulations as
may become applicable;

(ii) Failure of the intermediary to pay
within 15 calendar days of its due date
any installment of principal or interest
on its promissory note to the Agency;

(iii) The occurrence of;

(A) The intermediary becoming
insolvent, or ceasing, being unable, or
admitting in writing its inability to pay
its debts as they mature, or making a
general assignment for the benefit of, or
entering into any composition or
arrangement with creditors, or;

(B) Proceedings for the appointment
of a receiver, trustee, or liquidator of the
intermediary, or of a substantial part of
its assets, being authorized or instituted
by or against it;

(iv) Submission or making of any
report, statement, warranty, or
representation by the intermediary or
agent on its behalf to USDA or the
Agency in connection with the financial
assistance awarded hereunder which is
false, incomplete, or incorrect in any
material respect; or

(v) Failure of the intermediary to
remedy any material adverse change in
its financial or other condition (such as
the representational character of its
board of directors or policymaking
body) arising since the date of the
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Agency’s award of assistance hereunder,
which condition was an inducement to
Agency’s original award.

(7) The insurance requirements. (i)
Hazard insurance with a standard
mortgage clause naming the
intermediary as beneficiary will be
required by the intermediary on every
ultimate recipient’s project funded from
the IRP revolving fund in an amount
that is at least the lesser of the
depreciated replacement value of the
property being insured or the amount of
the loan. Hazard insurance includes fire,
windstorm, lightning, hail, business
interruption, explosion, riot, civil
commotion, aircraft, vehicle, marine,
smoke, builder’s risk, public liability,
property damage, flood or mudslide, or
any other hazard insurance that may be
required to protect the security. The
intermediary’s interest in the insurance
will be assigned to the Agency, upon the
Agency’s request, in the event of default
by the intermediary.

(ii) Ordinarily, life insurance, which
may be decreasing term insurance, is
required for the principals and key
employees of the ultimate recipient
funded from the IRP revolving fund and
will be assigned or pledged to the
intermediary and subsequently, in the
event of request by the Agency
following default by the intermediary, to
the Agency. A schedule of life insurance
available for the benefit of the loan will
be included as part of the application.

(iii) Workmen’s compensation
insurance on ultimate recipients is
required in accordance with the State
law.

(iv) Flood Insurance. The
intermediary is responsible for
determining if an ultimate recipient
funded from the IRP revolving fund is
located in a special flood or mudslide
hazard area. If the ultimate recipient is
in a flood or mudslide area, then flood
or mudslide insurance must be provided
in accordance with subpart B of part
1806 of this chapter.

(v) Intermediaries will provide
fidelity bond coverage for all persons
who have access to intermediary funds.
Coverage may be provided either for all
individual positions or persons, or
through “blanket’ coverage providing
protection for all appropriate employees
and officials. The Agency may also
require the intermediary to carry other
appropriate insurance, such as public
liability, workers compensation, and
property damage.

(A) The amount of fidelity bond
coverage required by the Agency will
normally approximate the total annual
debt service requirements for the
Agency loans;

(B) Other types of coverage may be
considered acceptable if it is determined
by the Agency that they fulfill
essentially the same purpose as a
fidelity bond;

(C) Intermediaries must provide
evidence of adequate fidelity bond and
other appropriate insurance coverage by
loan closing. Adequate coverage in
accordance with this section must then
be maintained for the life of the loan. It
is the responsibility of the intermediary
to assure and provide evidence that
adequate coverage is maintained. This
may consist of a listing of policies and
coverage amounts in reports required by
paragraph (b)(4) of this section or other
documentation.

(b) The intermediary will agree in the
loan agreement:

(1) Not to make any changes in the
intermediary’s articles of incorporation,
charter, or by-laws without the
concurrence of the Agency;

(2) Not to make a loan commitment to
an ultimate recipient to be funded from
Agency IRP loan funds without first
receiving the Agency’s written
concurrence;

(3) To maintain a separate ledger and
segregated account for the IRP revolving
fund;

(4) To Agency reporting requirements
by providing:

(i) An annual audit;

(A) Dates of audit report period need
not necessarily coincide with other
reports on the IRP. Audit reports shall
be due 90 days following the audit
period. Audits must cover all of the
intermediary’s activities. Audits will be
performed by an independent certified
public accountant. An acceptable audit
will be performed in accordance with
Generally Accepted Government
Auditing Standards and include such
tests of the accounting records as the
auditor considers necessary in order to
express an opinion on the financial
condition of the intermediary. The
Agency does not require an unqualified
audit opinion as a result of the audit.
Compilations or reviews do not satisfy
the audit requirement;

(B) It is not intended that audits
required by this subpart be separate and
apart from audits performed in
accordance with State and local laws or
for other purposes. To the extent
feasible, the audit work should be done
in connection with these audits.
Intermediaries covered by OMB Circular
A-128 or A-133 should submit audits
made in accordance with those
circulars;

(ii) Quarterly or semiannual reports
(due 30 days after the end of the period);

(A) Reports will be required quarterly
during the first year after loan closing

and, if all loan funds are not utilized
during the first year, quarterly reports
will be continued until at least 90
percent of the Agency IRP loan funds
have been advanced to ultimate
recipients. Thereafter, reports will be
required semiannually. Also, the
Agency may require quarterly reports if
the intermediary becomes delinquent in
repayment of its loan or otherwise fails
to fully comply with the provisions of
its work plan or Loan Agreement, or the
Agency determines that the
intermediary’s IRP revolving fund is not
adequately protected by the current
sound worth and paying capacity of the
ultimate recipients.

(B) These reports shall contain
information only on the IRP revolving
loan fund, or if other funds are
included, the IRP loan program portion
shall be segregated from the others; and
in the case where the intermediary has
more than one IRP revolving fund from
the Agency a separate report shall be
made for each of the IRP revolving
funds.

(C) The reports will include, on a
form provided by the Agency,
information on the intermediary’s
lending activity, income and expenses,
financial condition, and a summary of
names and characteristics of the
ultimate recipients the intermediary has
financed.

(iii) Annual proposed budget for the
following year; and

(iv) Other reports as the Agency may
require from time to time.

(5) Before the first relending of
Agency funds to an ultimate recipient,
to obtain written Agency approval of;

(i) All forms to be used for relending
purposes, including application forms,
loan agreements, promissory notes, and
security instruments;

(ii) Intermediary’s policy with regard
to the amount and form of security to be
required;

(6) To obtain written approval of the
Agency before making any significant
changes in forms, security policy, or the
work plan. The servicing officer may
approve changes in forms, security
policy, or work plans at any time upon
a written request from the intermediary
and determination by the Agency that
the change will not jeopardize
repayment of the loan or violate any
requirement of this subpart or other
Agency regulations. The intermediary
must comply with the work plan
approved by the Agency so long as any
portion of the intermediary’s IRP loan is
outstanding;

(7) To secure the indebtedness by
pledging the IRP revolving fund,
including its portfolio of investments
derived from the proceeds of the loan
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award, and pledging its real and
personal property and other rights and
interests as the Agency may require;

(8) In the event the intermediary’s
financial condition deteriorates or the
intermediary takes action detrimental to
prudent fund operation or fails to take
action required of a prudent lender, to
provide additional security, execute any
additional documents, and undertake
any reasonable acts the Agency may
request, to protect the agency’s interest
or to perfect a security interest in any
assets, including physical delivery of
assets and specific assignments; and

(9) That if any part of the loan has not
been used in accordance with the
intermediary’s work plan by a date three
years from the date of the loan
agreement, the Agency may cancel the
approval of any funds not yet delivered
to the intermediary and the
intermediary will return, as an extra
payment on the loan, any funds
delivered to the intermediary that have
not been used by the intermediary in
accordance with the work plan. The
Agency, at its sole discretion, may allow
the intermediary additional time to use
the loan funds by delaying cancellation
of the funds by not more than 3
additional years. If any loan funds have
not been used by 6 years from the date
of the loan agreement, the approval will
be canceled of any funds that have not
been delivered to the intermediary and
the intermediary will return, as an extra
payment on the loan, any funds it has
received and not used in accordance
with the work plan. In accordance with
the Intermediary Relending Program
promissory note, regular loan payments
will be based on the amount of funds
actually drawn by the intermediary.

8§§424.339—4274.342 [Reserved]

§4274.343 Application.

(a) The application will consist of:

(1) An application form provided by
the Agency.

(2) A written work plan and other
evidence the Agency requires to
demonstrate the feasibility of the
intermediary’s program to meet the
objectives of this program. The plan
must, at a minimum:

(i) Document the intermediary’s
ability to administer IRP in accordance
with the provisions of this subpart. In
order to adequately demonstrate the
ability to administer the program, the
intermediary must provide a complete
listing of all personnel responsible for
administering this program along with a
statement of their qualifications and
experience. The personnel may be either
members or employees of the
intermediary’s organization or contract

personnel hired for this purpose. If the
personnel are to be contracted for, the
contract between the intermediary and
the entity providing such service will be
submitted for Agency review, and the
terms of the contract and its duration
must be sufficient to adequately service
the Agency loan through to its ultimate
conclusion. If the Agency determines
the personnel lack the necessary
expertise to administer the program, the
loan request will not be approved,;

(ii) Document the intermediary’s
ability to commit financial resources
under the control of the intermediary to
the establishment of IRP. This should
include a statement of the sources of
non-Agency funds for administration of
the intermediary’s operations and
financial assistance for projects;

(iii) Demonstrate a need for loan
funds. As a minimum, the intermediary
should identify a sufficient number of
proposed and known ultimate recipients
it has on hand to justify Agency funding
of its loan request, or include well
developed targeting criteria for ultimate
recipients consistent with the
intermediary’s mission and strategy for
IRP, along with supporting statistical or
narrative evidence that such prospective
recipients exist in sufficient numbers to
justify Agency funding of the loan
request;

(iv) Include a list of proposed fees and
other charges it will assess the ultimate
recipients;

(v) Demonstrate to Agency satisfaction
that the intermediary has secured
commitments of significant financial
support from public agencies and
private organizations;

(vi) Provide evidence to Agency
satisfaction that the intermediary has a
proven record of obtaining private or
philanthropic funds for the operation of
similar programs to IRP;

(vii) Include the intermediary’s plan
(specific loan purposes) for relending
the loan funds. The plan must be of
sufficient detail to provide the Agency
with a complete understanding of what
the intermediary will accomplish by
lending the funds to the ultimate
recipient and the complete mechanics of
how the funds will get from the
intermediary to the ultimate recipient.
The service area, eligibility criteria, loan
purposes, fees, rates, terms, collateral
requirements, limits, priorities,
application process, method of
disposition of the funds to the ultimate
recipient, monitoring of the ultimate
recipient’s accomplishments, and
reporting requirements by the ultimate
recipient’s management are some of the
items that must be addressed by the
intermediary’s relending plan;

(viii) Provide a set of goals, strategies,
and anticipated outcomes for the
intermediary’s program. Outcomes
should be expressed in quantitative or
observable terms such as jobs created for
low income area residents or self
empowerment opportunities funded,
and should relate to the purpose of IRP
(see §4274.301(b)); and

(ix) Provide specific information as to
whether and how the intermediary will
ensure that technical assistance is made
available to ultimate recipients and
potential ultimate recipients. Describe
the qualifications of the technical
assistance providers, the nature of
technical assistance that will be
available, and expected and committed
sources of funding for technical
assistance. If other than the
intermediary itself, describe the
organizations providing such assistance
and the arrangements between such
organizations and the intermediary.

(3) Environmental information on a
form provided by the Agency for all
projects positively identified as
proposed ultimate recipient loans that
are Class | or Class Il actions under
subpart G of part 1940 of this title;

(4) Comments from the State Single
Point of Contact, if the State has elected
to review the program under Executive
Order 12372;

(5) A pro forma balance sheet at start-
up and projected balance sheets for at
least 3 additional years; financial
statements for the last 3 years, or from
inception of the operations of the
intermediary if less than 3 years; and
projected cash flow and earnings
statements for at least 3 years supported
by a list of assumptions showing the
basis for the projections. The projected
earnings statement and balance sheet
must include one set of projections that
shows the IRP revolving fund only and
a separate set of projections that shows
the proposed intermediary
organization’s total operations. Also, if
principal repayment on the IRP loan
will not be scheduled during the first 3
years, the projections for the IRP
revolving fund must extend to include
a year with a full annual installment on
the IRP loan;

(6) A written agreement of the
intermediary to the Agency audit
requirements;

(7) An agreement on a form provided
by the Agency assuring compliance with

Title VI of the Civil Rights Act of
1964;

(8) Complete organizational
documents, including evidence of
authority to conduct the proposed
activities;

(9) Evidence that the loan is not
available at reasonable rates and terms
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from private sources or other Federal,
State, or local programs;

(10) Latest audit report, if available;

(11) A form provided by the Agency
in which the applicant certifies its
understanding of the Federal collection
policies for consumer or commercial
debts;

(12) A Department of Agriculture form
containing a certification regarding
debarment, suspension, and other
responsibility matters for primary
covered transactions; and

(13) A statement on a form provided
by the Agency regarding lobbying, as
required by 7 CFR part 3018.

(b) Applications from intermediaries
that already have an active IRP loan may
be streamlined as follows:

(1) The requirements of paragraphs
(a)(6), (a)(8), and (a)(10) of this section
may be omitted;

(2) A statement that the new loan
would be operated in accordance with
the work plan on file for the previous
loan may be submitted in lieu of a new
work plan; and

(3) The financial information required
by paragraph (a)(5) of this section may
be limited to projections for the
proposed new IRP revolving loan fund.

§4274.344 Filing and processing
applications for loans.

(a) Intermediaries’ contact.
Intermediaries desiring assistance under
this subpart may file applications with
the state office for the state in which the
intermediary’s headquarters is located.
Intermediaries headquartered in the
District of Columbia may file the
application with the National Office,
Rural Business-Cooperative Service,
USDA, Specialty Lenders Division,
STOP 1521, 1400 Independence Avenue
SW, Washington, DC 20250-1521.

(b) Filing applications. Intermediaries
must file the complete application, in
one package. Applications received by
the Agency will be reviewed and ranked
quarterly and funded in the order of
priority ranking. The Agency will retain
unsuccessful applications for
consideration in subsequent reviews,
through a total of four quarterly reviews.

(c) Loan priorities. Priority
consideration will be given to proposed
intermediaries. Points will be allowed
only for factors indicated by well
documented, reasonable plans which, in
the opinion of the Agency, provide
assurance that the items have a high
probability of being accomplished. The
points awarded will be as specified in
paragraphs (c)(1) through (c)(6) of this
section. If an application does not fit
one of the categories listed, it receives
no points for that paragraph or
subparagraph.

(1) Other funds. Points allowed under
this paragraph are to be based on
documented successful history or
written evidence that the funds are
available.

(i) The intermediary will obtain non-
Federal loan or grant funds to pay part
of the cost of the ultimate recipients’
projects. The amount of funds from
other sources will average:

(A) At least 10% but less than 25% of
the total project cost—5 points;

(B) At least 25% but less than 50% of
the total project cost—10 points; or

(C) 50% or more of the total project
cost—15 points.

(if) The intermediary will provide
loans to the ultimate recipient from its
own funds (not loan or grant) to pay part
of the costs of the ultimate recipients’
projects. The amount of non-Agency
derived intermediary funds will
average:

(A) At least 10% but less than 25% of
the total project costs—5 points;

(B) At least 25% but less than 50% of
total project costs—10 points; or

(C) 50% or more of total project
costs—15 points.

(2) Employment. For computations
under this paragraph, income data
should be from the latest decennial
census of the United States, updated
according to changes in the consumer
price index. The poverty line used will
be as defined in section 673 (2) of the
Community Services Block Grant Act
(42 U.S.C. 9902(2)). Unemployment data
used will be that published by the
Bureau of Labor Statistics, U.S.
Department of Labor.

(i) The median household income in
the service area of the proposed
intermediary equals the following
percentage of the poverty line for a
family of four:

(A) At least 150% but not more than
175%—5 points;

(B) At least 125% but less than
150%—10 points; or

(C) Below 125%—15 points.

(ii) The following percentage of the
loans the intermediary makes from
Agency IRP loan funds will be in
counties with median household
income below 80 percent of the
statewide non-metropolitan median
household income. (To receive priority
points under this category, the
intermediary must provide a list of
counties in the service area that have
qualifying income):

(A) At least 50% but less than 75%—
5 points;

(B) At least 75% but less than 100%—
10 points; or

(C) 100%—15 points.

(iii) The unemployment rate in the
intermediary’s service area equals the

following percentage of the national
unemployment rate:

(A) At least 100% but less than
125%—5 points;

(B) At least 125% but less 150%—10
points; or

(C) 150% or more—15 points.

(iv) The intermediary will require, as
a condition of eligibility for a loan to an
ultimate recipient from Agency IRP loan
funds, that the ultimate recipient certify
in writing that it will employ the
following percentage of its workforce
from members of families with income
below the poverty line:

(A) At least 10% but less than 20% of
the workforce—5 points;

(B) At least 20% but less than 30% of
the workforce—10 points; or

(C) 30% of the workforce or more—15
points.

(v) The intermediary has a
demonstrated record of providing
assistance to members of
underrepresented groups, has a realistic
plan for targeting loans to members of
underrepresented groups, and, based on
the intermediary’s record and plans, it
is expected that the following
percentages of its loans made from
Agency IRP loan funds will be made to
entities owned by members of
underrepresented groups:

(A) At least 10% but less than 20%—
5 points;

(B) At least 20% but less than 30%—
10 points; or

(C) 30% or more—15 points.

(vi) The population of the service area
according to the most recent decenial
census was lower than that recorded by
the previous decenial census by the
following percentage:

(A) At least 10 percent but less than
20 percent—>5 points;

(B) At least 20 percent but less than
30 percent—10 points; or

(C) 30 percent or more—15 points.

(3) Intermediary contribution. All
assets of the IRP revolving fund will
serve as security for the IRP loan, and
the intermediary will contribute funds
not derived from the Agency into the
IRP revolving fund along with the
proceeds of the IRP loan. The amount of
non-Agency derived funds contributed
to the IRP revolving fund will equal the
following percentage of the Agency IRP
loan:

(i) At least 5% but less than 15%—15
points;

(ii) At least 15% but less than 25%—
30 points; or

(iii) 25% or more—50 points.

(4) Experience. The intermediary has
actual experience in making and
servicing commercial loans, with a
successful record, for the following
number of full years:
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(i) At least 1 but less than 3 years—
5 points;

(ii) At least 3 but less than 5 years—
10 points;

(iii) At least 5 but less than 10 years—
20 points; or

(iv) 10 or more years—30 points.

(5) Community representation. The
service area is not more than 14
counties and the intermediary utilizes
local opinions and experience by
including community representatives on
its board of directors or equivalent
oversight board. For purposes of this
section, community representatives are
people, such as civic leaders, business
representatives, or bankers, who reside
in the service area and are not
employees of the intermediary. Points
will be assigned as follows:

(i) At least 10% but less than 40% of
the board members are community
representatives—>5 points;

(ii) At least 40% but less than 75% of
the board members are community
representatives—10 points; or

(iii) At least 75% of the board
members are community
representatives—15 points.

(6) Administrative. The Administrator
may assign up to 35 additional points to
an application to account for the
following items not adequately covered
by the other priority criteria set out in
this section. The items that may be
considered are the amount of funds
requested in relation to the amount of
need; a particularly successful business
development record; a service area with
no other IRP coverage; a service area
with severe economic problems, such as
communities that have remained
persistently poor over the last 60 years
or have experienced long-term
population decline or job deterioration;
a service area with emergency
conditions caused by a natural disaster
or loss of a major industry; a work plan
that is in accord with a strategic plan,
particularly a plan prepared as part of
a request for an Empowerment Zone/
Enterprise Community designation; or
excellent utilization of a previous IRP
loan.

8§84274.345—4274.349 [Reserved]

8§4274.350 Letter of conditions.

If the Agency is able to make the loan,
it will provide the intermediary a letter
of conditions listing all requirements for
the loan. Immediately after reviewing
the conditions and requirements in the
letter of conditions, the intermediary
should complete, sign and return the
form provided by the Agency indicating
the intermediary’s intent to meet the
conditions. If certain conditions cannot
be met, the intermediary may propose

alternate conditions to the Agency. The
Agency loan approval official must
concur with any changes made to the
initially issued or proposed letter of
conditions prior to acceptance.

8§8§4274.351—4274.354 [Reserved]

§4274.355 Loan approval and obligating
funds.

The loan will be considered approved
on the date the signed copy of the
obligation of funds document is mailed
to the intermediary. The approving
official may request an obligation of
funds when available and according to
the following:

(a) The obligation of funds document
may be executed by the loan approving
official providing the intermediary has
the legal authority to contract for a loan
and to enter into required agreements,
and has signed the obligation of funds
document.

(b) An obligation of funds established
for an intermediary may be transferred
to a different (substituted) intermediary
provided:

(1) The substituted intermediary is
eligible to receive the assistance
approved for the original intermediary;

(2) The substituted intermediary bears
a close and genuine relationship to the
original intermediary; and

(3) The need for and scope of the
project and the purposes for which
Agency IRP loan funds will be used
remain substantially unchanged.

§4274.356 Loan closing.

(a) At loan closing, the intermediary
must certify to the following:

(1) No major changes have been made
in the work plan except those approved
in the interim by the Agency.

(2) All requirements of the letter of
conditions have been met.

(3) There has been no material change
in the intermediary nor its financial
condition since the issuance of the letter
of conditions. If there have been
changes, they must be explained. The
changes may be waived, at the sole
discretion of the Agency.

(4) That no claim or liens of laborers,
materialmen, contractors,
subcontractors, suppliers of machinery
and equipment, or other parties are
pending against the security of the
intermediary, and that no suits are
pending or threatened that would
adversely affect the security of the
intermediary when the security
instruments are filed.

(b) The processing officer will
approve only minor changes which do
not materially affect the project, its
capacity, employment, original
projections, or credit factors. Changes in
legal entities or where tax consideration

are the reason for change will not be
approved.

8§4274.357—4274.360 [Reserved]

§4274.361 Requests to make loans to
ultimate recipients.

(a) An intermediary may use revolved
funds to make loans to ultimate
recipients without obtaining prior
Agency concurrence. When an
intermediary proposes to use Agency
IRP loan funds to make a loan to an
ultimate recipient, and prior to final
approval of such loan, Agency
concurrence is required.

(b) A request for Agency concurrence
in approval of a proposed loan to an
ultimate recipient must include:

(1) Certification by the intermediary
that;

(i) The proposed ultimate recipient is
eligible for the loan;

(ii) The proposed loan is for eligible
purposes;

(iii) The proposed loan complies with
all applicable statutes and regulations;

(iv) The ultimate recipient is unable
to finance the proposed project through
commercial credit or other Federal,
State, or local programs at reasonable
rates and terms; and

(v) The intermediary and its principal
officers (including immediate family)
hold no legal or financial interest or
influence in the ultimate recipient, and
the ultimate recipient and its principal
officers (including immediate family)
hold no legal or financial interest or
influence in the intermediary except the
interest and influence of a cooperative
member when the intermediary is a
cooperative;

(2) For projects that meet the criteria
for a Class | or Class Il environmental
assessment or environmental impact
statement as provided in subpart G of
part 1940 of this title, a completed and
executed request for environmental
information on a form provided by the
Agency;

(3) All comments obtained in
accordance with §4274.337(a),
regarding intergovernmental
consultation;

(4) Copies of sufficient material from
the ultimate recipient’s application and
the intermediary’s related files, to allow
the Agency to determine the:

(i) Name and address of the ultimate
recipient;

(ii) Loan purposes;

(iii) Interest rate and term;

(iv) Location, nature, and scope of the
project being financed;

(v) Other funding included in the
project; and

(vi) Nature and lien priority of the
collateral.
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(5) Such other information as the
Agency may request on specific cases.

8§4274.362—4274.372 [Reserved]

§4274.373 Appeals.

Any appealable adverse decision
made by the Agency which affects the
intermediary may be appealed in
accordance with USDA appeal
regulations found at 7 CFR part 11.

884274.374—4274.380 [Reserved]

§4274.381 Exception authority.

The Administrator may, in individual
cases, grant an exception to any
requirement or provision of this subpart
which is not inconsistent with any
applicable law, provided the
Administrator determines that
application of the requirement or
provision would adversely affect
USDA'’s interest.

8§84274.382—4274.399 [Reserved]

§4274.400 OMB control number.

The reporting and recordkeeping
requirements contained in this
regulation have been approved by the
Office of Management and Budget under
the provisions of 44 U.S.C. chapter 35
and have been assigned OMB control
number 0570-0021 in accordance with
the Paperwork Reduction Act of 1995
(44 U.S.C. 3507).

Dated: January 9, 1998.
Jill Long Thompson,
Under Secretary, Rural Development.
[FR Doc. 98-3044 Filed 2-5-98; 8:45 am]
BILLING CODE 3410-XY-U

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 93
[Docket No. 97-104-1]

Specifically Approved States
Authorized to Receive Mares and
Stallions Imported from Regions
Where CEM Exists

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Direct final rule.

SUMMARY: We are amending the animal
importation regulations by adding
Oklahoma to the lists of States approved
to receive certain mares and stallions
imported into the United States from
regions affected with contagious equine
metritis (CEM). We are taking this action
because Oklahoma has entered into an
agreement with the Administrator of the

Animal and Plant Health Inspection
Service to enforce its State laws and
regulations to control CEM and to
require inspection, treatment, and
testing of horses, as required by Federal
regulations, to further ensure the horses’
freedom from CEM. This action relieves
unnecessary restrictions on the
importation of mares and stallions from
regions where CEM exists.

DATES: This rule will be effective on
April 7, 1998 unless we receive written
adverse comments or written notice of
intent to submit adverse comments on
or before March 9, 1998.

ADDRESSES: Please send an original and
three copies of any adverse comments or
notice of intent to submit adverse
comments to Docket No. 97-104-1,
Regulatory Analysis and Development,
PPD, APHIS, suite 3C03, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your submission
refers to Docket No. 97-104-1.
Submissions received may be inspected
at USDA, room 1141, South Building,
14th Street and Independence Avenue
SW., Washington, DC, between 8 a.m.
and 4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments and notices are
requested to call ahead on (202) 690—
2817 to facilitate entry into the
comment reading room.

FOR FURTHER INFORMATION CONTACT: Dr.
David Vogt, Senior Staff Veterinarian,
Animals Program, National Center for
Import and Export, VS, APHIS, 4700
River Road Unit 39, Riverdale, MD
20737-1231, (301) 734-8423; or e-mail:
dvogt@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:

Background

The animal importation regulations
(contained in 9 CFR part 93 and referred
to below as the regulations), among
other things, prohibit or restrict the
importation of certain animals,
including horses, into the United States
to protect U.S. livestock from
communicable diseases. Section
93.301(c)(1) prohibits the importation of
horses into the United States from
certain regions where contagious equine
metritis (CEM) exists. Section
93.301(c)(2) lists categories of horses
that are excepted from this prohibition,
including, in §93.301(c)(2)(vi), horses
over 731 days of age imported for
permanent entry if the horses meet the
requirements of § 93.301(e).

One of the requirements in §93.301(e)
is that mares and stallions over 731 days
old imported from regions where CEM
exists for permanent entry must be
consigned to States listed in
§93.301(h)(6), for stallions, or in

§93.301(h)(7), for mares. These States
have been approved by the
Administrator of the Animal and Plant
Health Inspection Service (APHIS) to
receive stallions or mares over 731 days
of age from a region where CEM exists
because the States have entered into a
written agreement with the
Administrator, APHIS, to enforce State
laws and regulations to control CEM,
and the States have agreed to
guarantine, test, and treat mares and
stallions over 731 days of age from a
region where CEM exists in accordance
with §93.301(e) of the regulations.

Oklahoma has entered into a written
agreement with the Administrator of
APHIS and has agreed to comply with
all the requirements in 8 93.301(e) for
importing mares and stallions over 731
days old from regions where CEM
exists. This direct final rule will,
therefore, add Oklahoma to the list of
States in §§93.301(h)(6) and (h)(7)
approved to receive certain stallions and
mares imported into the United States
from regions where CEM exists.

Dates

We are publishing this rule without a
prior proposal because we view this
action as noncontroversial and
anticipate no adverse public comment.
This rule will be effective, as published
in this document, 60 days after the date
of publication in the Federal Register
unless we receive written adverse
comments or written notice of intent to
submit adverse comments within 30
days of the date of publication of this
rule in the Federal Register.

Adverse comments are comments that
suggest the rule should not be adopted
or that suggest the rule should be
changed.

If we receive written adverse
comments or written notice of intent to
submit adverse comments, we will
publish a notice in the Federal Register
withdrawing this rule before the
effective date. We will then publish a
proposed rule for public comment.
Following the close of that comment
period, the comments will be
considered, and a final rule addressing
the comments will be published.

As discussed above, if we receive no
written adverse comments nor written
notice of intent to submit adverse
comments within 30 days of publication
of this direct final rule, this direct final
rule will become effective 60 days
following its publication. We will
publish a notice to this effect in the
Federal Register, before the effective
date of this direct final rule, confirming
that it is effective on the date indicated
in this document.
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Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

We anticipate that fewer than 20
mares and stallions over 731 days old
will be imported into the State of
Oklahoma annually from regions where
CEM exists. Approximately 200-300
mares and stallions over 731 days old
from regions where CEM exists were
imported into approved States in fiscal
year 1996. During this same period,
approximately 3,243 horses of all
classes were imported into the United
States from countries other than Canada
and Mexico through air and ocean ports;
approximately 18,223 horses were
imported from Canada; and,
approximately 10,079 horses were
imported from Mexico.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 93

Animal diseases, Imports, Livestock,
Poultry and poultry products,
Quarantine, Reporting and
recordkeeping requirements.

Accordingly, 9 CFR part 93 is
amended as follows:

PART 93—IMPORTATION OF CERTAIN
ANIMALS, BIRDS, AND POULTRY,
AND CERTAIN ANIMAL, BIRD, AND
POULTRY PRODUCTS;
REQUIREMENTS FOR MEANS OF
CONVEYANCE AND SHIPPING
CONTAINERS

1. The authority citation for part 93
continues to read as follows:

Authority: 7 U.S.C. 1622; 19 U.S.C. 1306;
21 U.S.C. 102-105, 111, 114a, 134a, 134b,
134c, 134d, 134f, 135, 136, and 136a; 31
U.S.C. 9701; 7 CFR 2.22, 2.80, and 371.2(d).

§93.301 [Amended]

2. Section 93.301 is amended as
follows:

a. In paragraph (h)(6), by adding, in
alphabetical order, “The State of
Oklahoma™'.

b. In paragraph (h)(7), by adding, in
alphabetical order, “The State of
Oklahoma™.

Done in Washington, DC, this 2nd day of
February 1998.

Craig A. Reed,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 98-3045 Filed 2-5-98; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-219-AD; Amendment
39-10309; AD 98-03-17]

RIN 2120-AA64

Airworthiness Directives; British
Aerospace Model HS 748 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all British Aerospace
Model HS 748 series airplanes. This
action requires repetitive inspections to
detect discrepancies of the gust locks of
the flight control system, re-rigging of
the gust lock system; and corrective
action, if necessary. This amendment is
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified in this AD are
intended to detect and correct failure of
the flight control gust lock system,
which could result in reduced
controllability of the airplane.

DATES: Effective February 23, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
23, 1998.

Comments for inclusion in the Rules
Docket must be received on or before
March 9, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 97-NM—
219-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from AI(R)
American Support, Inc., 13850
McLearen Road, Herndon, Virginia
20171. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The Civil
Aviation Authority (CAA), which is the
airworthiness authority for the United
Kingdom, notified the FAA that an
unsafe condition may exist on all British
Aerospace Model HS 748 series
airplanes. The CAA advises that
investigation of an incident revealed
deficiencies in the rigging of the flight
control gust lock system. These
deficiencies, if not corrected, could
result in failure of the gust lock system,
and consequent reduced controllability
of the airplane.

Explanation of Relevant Service
Information

The manufacturer has issued
Jetstream Alert Service Bulletin HS748—
A27-128, dated December 20, 1996,
which describes procedures for two
types of repetitive inspections to detect
discrepancies of the gust locks of the
flight control system; re-rigging of the
gust locks is included as part of the
second inspection. The alert service
bulletin also describes procedures for
corrective actions, if necessary. The
CAA classified this alert service bulletin
as mandatory and issued British
airworthiness directive 008-12-96 in
order to assure the continued
airworthiness of these airplanes in the
United Kingdom.
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FAA'’s Conclusions

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.19) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD requires accomplishment
of the actions specified in the alert
service bulletin described previously.

Cost Impact

None of the Model HS 748 series
airplanes affected by this action are on
the U.S. Register. All airplanes included
in the applicability of this rule currently
are operated by non-U.S. operators
under foreign registry; therefore, they
are not directly affected by this AD
action. However, the FAA considers that
this rule is necessary to ensure that the
unsafe condition is addressed in the
event that any of these subject airplanes
are imported and placed on the U.S.
Register in the future.

Should an affected airplane be
imported and placed on the U.S.
Register in the future, it would require
approximately 32 work hours to
accomplish the initial inspections, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of this AD would be $1,920 per airplane,
per inspection cycle.

Determination of Rule’s Effective Date

Since this AD action does not affect
any airplane that is currently on the
U.S. register, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore, prior
notice and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and opportunity for public
comment, comments are invited on this

rule. Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the Rules Docket number
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 97-NM-219-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules

Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-03-17 British Aerospace Regional
Aircraft (Formerly British Aerospace,
Aircraft Group): Amendment 39-10309.
Docket 97-NM—-219-AD.

Applicability: All Model HS 748 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the gust locks of the
flight control system, which could result in
reduced controllability of the airplane,
accomplish the following:

(a) Within 30 days after the effective date
of this AD, perform an inspection to detect
discrepancies (improper gaps or failure of the
‘pull down’ check) of the aileron, rudder, and
elevator gust locks, in accordance with Part
1 of the Accomplishment Instructions of
Jetstream Alert Service Bulletin HS748-A27-
128, dated December 20, 1996.

(1) If no discrepancy is detected, repeat the
inspection required by paragraph (a) of this
AD thereafter at intervals not to exceed 750
flight hours.

(2) If any discrepancy is detected, prior to
further flight, accomplish the actions
required by paragraph (b) of this AD.
Thereafter, repeat the inspection required by
paragraph (a) of this AD at intervals not to
exceed 750 flight hours.
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(b) Except as provided by paragraph (a)(2)
of this AD, prior to the accumulation of 750
flight hours after the accomplishment of the
actions required by paragraph (a) of this AD:
Perform an inspection to detect discrepancies
(excessive wear or play, improper alignment
or adjustment, or improper clearances) of the
aileron, rudder, and elevator gust locks; and
re-rig the gust lock system; in accordance
with Part 2 of the Accomplishment
Instructions of Jetstream Alert Service
Bulletin HS748-A27-128, dated December
20, 1996.

(1) If no discrepancy is detected, repeat the
inspection and re-rigging required by
paragraph (b) of this AD thereafter at
intervals not to exceed 1,500 flight hours.

(2) If any discrepancy is detected, prior to
further flight, repair in accordance with the
alert service bulletin. Thereafter, repeat the
inspection and re-rigging required by
paragraph (b) of this AD at intervals not to
exceed 1,500 flight hours.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The actions shall be done in accordance
with Jetstream Alert Service Bulletin HS748—
A27-128, dated December 20, 1996. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Al(R)
American Support, Inc., 13850 McLearen
Road, Herndon, Virginia 20171. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 3: The subject of this AD is addressed
in British airworthiness directive 008—12-96.

(f) This amendment becomes effective on
February 23, 1998.

Issued in Renton, Washington, on January
30, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-2822 Filed 2-5-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-NM—-269-AD; Amendment
39-10310; AD 98-03-18]

RIN 2120-AA64

Airworthiness Directives; Fokker
Model F28 Mark 0100 and 0070 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to all Fokker Model F28
Mark 0100 and 0070 series airplanes,
that currently requires revising the
Airplane Flight Manual (AFM) to
include information that will enable the
flightcrew to identify failures of the
emergency direct current (DC)/
alternating current (AC) bus power
supply and to take appropriate
corrective actions. This amendment
requires a new terminating modification
for the existing AFM revisions. This
amendment also requires a new AFM
revision to inform the flightcrew that,
under certain conditions, an “EMER DC
BUS” warning on the multi-function
display unit (MFDU) will occur, and to
take appropriate corrective actions. This
amendment is prompted by the issuance
of mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by this AD are intended to
prevent failures of the emergency DC/
AC bus power supply, which could
reduce the ability of the flightcrew to
control the airplane.

DATES: Effective March 23, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 23,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Fokker Services B.V., Technical
Support Department, P. O. Box 75047,
1117 ZN Schiphol Airport, the
Netherlands. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,

Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 95-21-10,
amendment 39-9396 (60 FR 53110,
October 12, 1995), which is applicable
to all Fokker Model F28 Mark 0100 and
0070 series airplanes, was published in
the Federal Register on January 16,
1997 (62 FR 2324). The action proposed
to supersede AD 95-21-10 to continue
to require revising the Abnormal and
Normal Procedures Sections of the FAA-
approved Airplane Flight Manual
(AFM) to include information that will
enable the flightcrew to identify failures
of the emergency direct current (DC)/
alternating current (AC) bus power
supply and to take appropriate
corrective actions. The action also
proposed to require a modification of
the DC bus transfer system, which
would terminate the existing
requirements for the AFM revisions. In
addition, the action proposed to require
revising the Abnormal Procedures
Section of the AFM to inform the
flightcrew that an “EMER DC BUS”
warning on the multi-function display
unit (MFDC) will occur when the
emergency DC bus is transferred to
battery power, and to take appropriate
corrective actions.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request to Revise Cost Impact
Information

One commenter supports the
proposed rule, but estimates that the
modification required by this AD will
cost $4,250 per airplane, which is more
than the $3,380 per airplane estimate in
the proposed rule.

The FAA infers that the commenter
requests that the cost impact
information for this AD be revised. The
FAA agrees that cost impact of the
required modification is more than the
estimated $3,380 per airplane contained
in the proposed rule. Since issuance of
the Notice of Proposed Rulemaking
(NPRM), Fokker has issued Service
Bulletin SBF100-24-032, Revision 1,
dated April 25, 1997, and Revision 2,
dated July 28, 1997, to correct minor
errors, and to revise the work hour
estimates and part cost estimates for
accomplishment of the modification.
The estimate for accomplishment of Part
1 of the Accomplishment Instructions of
the service bulletin has been changed
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from 17 work hours to 22 work hours,
and the estimate for accomplishment of
Part 2 of the Accomplishment
Instructions of the service bulletin has
been changed from 5 work hours to 13
work hours. In addition, the estimate for
parts costs has been changed from a
range of $160 to $2,360, to a range of
$160 to $2,580. The FAA has revised the
cost impact information, below,
accordingly.

The FAA has determined that
accomplishment of the modification in
accordance with the original issue,
Revision 1, or Revision 2 of Fokker
Service Bulletin SBF100-24-032
adequately addresses the identified
unsafe condition. Therefore, this AD has
been revised to include Fokker Service
Bulletin SBF100-24-032, Revision 1,
dated April 25, 1997, and Revision 2,
dated July 28, 1997, as additional
sources of service information.

Request To Extend Compliance Time
for Modification

The Air Transport Association (ATA)
of America, on behalf of one of its
members, requests that the compliance
time for accomplishing the modification
be extended from the proposed 12
months to 18 months. The commenter
states that if it is forced to meet the
proposed 12-month compliance
schedule, approximately 20 of the 40
affected airplanes in its fleet would
require modification in a line
environment or during unscheduled
heavy maintenance visits. The
commenter noted that this would result
in significant additional costs. In
addition, the commenter states that the
modification would be difficult to
accomplish during routine overnight
line station maintenance due to the
complexity of the task and accessibility.
The commenter also noted that the
elapsed time to accomplish the
modification will be twice the service
bulletin estimate of 8 hours, since only
one person at a time could work on this
modification. The commenter further
noted that only three diode failures have
been experienced on its affected fleet of
airplanes since operation commenced in
1989. The commenter considers that
this relatively low failure rate also
supports its request for an extension of
the compliance time.

The FAA does not concur with the
commenter’s request to extend the
compliance time. In developing an
appropriate compliance time for this
action, the FAA considered not only the
degree of urgency associated with
addressing the subject unsafe condition,
but the manufacturer’s and foreign
airworthiness authority’s
recommendations as to an appropriate

compliance time, the availability of
required parts, and the practical aspect
of installing the required modification
within an interval of time that parallels
the normal scheduled maintenance for
the majority of affected operators. The
FAA has determined that the
compliance time, as proposed,
represents the maximum interval of
time allowable for the affected airplanes
to continue to operate prior to
accomplishing the required
modification without compromising
safety. The commenter has not provided
data to substantiate why an extension of
the compliance time would not
compromise safety. The failure rate data
of a single operator does not
substantiate why an extension of the
compliance time would not compromise
safety.

In consideration of all of these factors,
and in consideration of the amount of
time that has already elapsed since
issuance of the original NPRM, the FAA
has determined that further delay of this
modification is not appropriate.
However, under the provisions of
paragraph (g) of the final rule, the FAA
may approve requests for adjustments to
the compliance time if data are
submitted to substantiate that such an
adjustment would provide an acceptable
level of safety.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither significantly increase the
economic burden on any operator nor
increase the scope of the AD.

Cost Impact

There are approximately 132 Fokker
Model F28 Mark 0100 and 0070 series
airplanes of U.S. registry that will be
affected by this AD.

The actions that are currently
required by AD 95-21-10 take
approximately 1 work hour per airplane
to accomplish, at an average labor rate
of $60 per work hour. Based on these
figures, the cost impact of the
previously required actions on U.S.
operators is estimated to be $7,920, or
$60 per airplane.

The modification of the DC bus
transfer system that is required by this
new AD will take approximately 22
(Part 1 of the Accomplishment
Instructions of the service bulletin) or
13 (Part 2 of the Accomplishment
Instructions of the service bulletin)
work hours per airplane to accomplish,

at an average labor rate of $60 per work
hour. The cost of required parts will
range from $160 to as much as $2,580
per airplane. Based on these figures, the
cost impact of the modification required
by this AD on U.S. operators is
estimated to be between $940 and
$3,900 per airplane.

The AFM revision that is required by
this new AD would take approximately
1 work hour per airplane to accomplish,
at an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of the AFM revision required by
this AD on U.S. operators is estimated
to be $7,920, or $60 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9396 (60 FR
53110, October 12, 1995), and by adding
a new airworthiness directive (AD),
amendment 39-10310, to read as
follows:

98-03-18 Fokker: Docket 96—NM-269-AD.
Supersedes AD 95-21-10, Amendment
39-9396.

Applicability: All Model F28 Mark 0100
and 0070 series airplanes, certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failures of the emergency direct
current (DC)/alternating current (AC) bus
power supply, which could reduce the ability
of the flightcrew to control the airplane,
accomplish the following:

Restatement of Actions Required by AD 95—
21-10, Amendment 39-9396

Note 2: For Model F28 Mark 0070 series
airplanes, on which the procedures specified
in Fokker Service Bulletins SBF100-24—-033
and SBF100-24-034 have been
accomplished, the AFM revisions required by
paragraphs (a), (b), and (c) of this AD may be
removed from the AFM.

Note 3: For Model F28 Mark 0100 series
airplanes, on which the procedures specified
in Fokker Service Bulletin SBF100-24-030
have not been accomplished, or on which the
procedures specified in Fokker Service
Bulletin SBF100-24-033 have been
accomplished; the AFM revisions required by
paragraphs (a), (b), and (c) of this AD may be
removed from the AFM.

(a) For all airplanes: Within 7 days after
October 27, 1995 (the effective date of AD
95-21-10, amendment 39-9396), revise the
Abnormal Procedures Section of the FAA-
approved Airplane Flight Manual (AFM) to
include the following statement. This may be
accomplished by inserting a copy of this AD
in the AFM.

““Section 4—Abnormal Procedures
Add to Sub-section 4.04—Electrical Power
STANDBY ANNUNCIATOR PANEL RED AC
SUPPLY LIGHT “ON”
On overhead electrical panel:
GEN LOAD......ooieieeieieeieie e CHECK
« If all generator loads are approximately
zero:
LOSS OF AC SUPPLY
PROCEDURE..........cccoovviiiiinienriaiens APPLY
« If not all generator loads are approximately
zero:
DC EMER BUS SUPPLY TRU3
CIRCUIT BREAKER.........cccvnrinnnne CHECK
« If circuit breaker has tripped:
DC EMER BUS SUPPLY TRU3

CIRCUIT BREAKER.............eeeeeen RESET
—If reset is unsuccessful:
Land RAUDIO......ccoccveeeeeiiiieeeeeeeeeines ALTN

Anticipate the effects of an eventual EMER
DC BUS failure, see EMER DC BUS FAULT
procedure.

« If circuit breaker has not tripped:
L and RAUDIO......cccccvvveiiiienciienciens ALTN

Anticipate the effects of an eventual EMER
DC BUS failure, see EMER DC BUS FAULT
procedure.”

(b) For all airplanes: Within 7 days after
October 27, 1995, revise the Normal
Procedures Section of the FAA-approved
AFM to include the following statement. This
may be accomplished by inserting a copy of
this AD in the AFM.

“Section 5—Normal Procedures

Insert in front of Sub-section 5.01.01—Take-
off

» After engine start, select the Standby
Annunciator Panel (SAP) backup mode ON
via the BACKUP p/b at the SAP.

» Keep the SAP in the backup mode for the
whole duration of flight until engine
shutdown.

* Monitor the SAP.

Note: Failure conditions as presented on
the SAP bypass the Flight Warning Computer
(FWC) are not subject to alert inhibition. Be
aware that the red LG light on the SAP will
illuminate in case one or both thrustlever(s)
are below the minimum take-off position and
the landing gear is not down.”

(c) For all Model F28 Mark 0070 series
airplanes; and Model F28 Mark 0100 series
airplanes, in pre-SBF100-24-009
configuration or in post SBF100-24-030
configuration: Within 7 days after October
27, 1995, revise the Abnormal Procedures
Section of the FAA-approved AFM to include
the following statement. This may be
accomplished by inserting a copy of this AD
in the AFM.

““Section 4—Abnormal Procedures

Add to Sub-section 4.04—Electrical Power
ERRATIC ELECTRICAL SYSTEM
BEHAVIOR

In case of continuous rattling sound,
caused by the fast switching of relays and
accompanied by blanking or erratic behavior
of the three displays on the electric panel:

BATTERIES...SELECT MOMENTARILY OFF,

THEN ON
AFFECTED SYSTEMS...... RESTORE IF REQD

If the red AC SUPPLY light on the SAP
comes ON:
SAP RED AC SUPPLY LIGHT ‘ON’
PROCEDURE...........cccccviiiiiiiiinnnnns APPLY”

New Actions Required by This AD

(d) For Model F28 Mark 0070 and 0100
series airplanes, as listed in Fokker Service
Bulletin SBF100-24-032, dated September
12, 1996, or Revision 1, dated April 25, 1997,
or Revision 2, dated July 28, 1997: Within 12
months after the effective date of this AD,
modify the DC bus transfer system in
accordance with Fokker Service Bulletin
SBF100-24-032, dated September 12, 1996;
or Revision 1, dated April 25, 1997; or
Revision 2, dated July 28, 1997. Prior to
further flight following accomplishment of
this modification, accomplish paragraph (e)
of this AD.

Note 4: For Fokker Model F28 Mark 0070
series airplanes, Fokker Service Bulletin
SBF100-24-032 recommends prior or
concurrent accomplishment of the
procedures specified in Fokker Service
Bulletin SBF100-24-034, dated October 17,
1995, or Revision 1, dated September 12,
1996 (which is currently required by AD 96—
26-03, amendment 39-9866).

(e) Revise the Abnormal Procedures
Section of the FAA-approved AFM to include
the following statement. This may be
accomplished by inserting a copy of this AD
in the AFM.

“Section 4—Abnormal Procedures

Sub-section 4.04.05—Electrical Power—Bus
Equipment List

Insert a marker O in each Bus Equipment
List table, at the top of the column marked:
EMERGENCY—DC.

Add the following note at the beginning of
the affected sub-section:

Note: 0 When an “EMER DC BUS” fault
is presented on the multi-function display
unit (MFDU), check whether the electric
panel digital readouts are operative.

« If operative, the EMER DC bus is
supplied from the battery chargers via the
batteries for 90 minutes and all services
connected to this bus will remain available.
After this time period, batteries will start to
discharge and the effects of an EMER DC BUS
fault should then be expected.

« If inoperative, continue with the EMER
DC BUS FAULT procedure.

At the bottom of each succeeding page (Bus
Equipment List table) of sub-section 4.04.05,
make a clear reference to the note marked O
located at the beginning of sub-section
4.04.05.”

(f) Accomplishment of the modification in
accordance with paragraph (d) of this AD
constitutes terminating action for the
requirements of paragraphs (a), (b), and (c) of
this AD. After the modification has been
accomplished, the previously required AFM
revision may be removed from the AFM.

(9) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
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Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 5: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(h) Special flight permits may be issued in
accordance with sections 21.197 and 21.199

of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(i) The actions shall be done in accordance
with the following Fokker service bulletins,
which contain the specified effective pages:

Revision level
Service bulletin referenced and date Page No. shown on Date shown on page
page
SBF100-24-032, September 12, 1996 ................... TodB o s Original ........ September 12, 1996.
SBF100-24-032, Revision 1, April 25, 1997 .......... T8, T—62 oo 1o, April 25, 1997.
BB ettt Original ........ September 12, 1996.
SBF100-24-032, Revision 2, July 28, 1997 ........... 1-2, 13, 15, 29-30 ..ooiiiiiiiienieeee e 2 s July 28, 1997.
3-4, 7-12, 14, 16-28, 31-62 .....cceccvvrereereeeereene 1o, April 25, 1997.
BB s Original ........ September 12, 1996.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Fokker Services B.V., Technical
Support Department, P.O. Box 75047, 1117
ZN Schiphol Airport, the Netherlands.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 6: The subject of this AD is addressed
in Dutch airworthiness directive BLA 1995—
089/4, dated September 30, 1996.

(i) This amendment becomes effective on
March 23, 1998.

Issued in Renton, Washington, on January
30, 1998.

Stewart R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-2825 Filed 2-5-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-SW-23-AD; Amendment
39-10313; AD 97-15-15]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model SA-365N, SA-365N1,
and SA-366GL1 Helicopters

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting Airworthiness Directive (AD)
97-15-15, which was sent previously to
all known U.S. owners and operators of
Eurocopter France Model SA-365N,
SA-365N1, and SA-366G1 helicopters

by individual letters. This AD requires
an inspection of the main gearbox
magnetic plug (magnetic plug) and the
main gearbox oil filter (oil filter) for
ferrous chips; vibration measurements,
if necessary; and replacement of the
main gearbox if a specified quantity of
ferrous chips are discovered, or if
abnormal vibrations are identified at a
certain frequency. This amendment is
prompted by two recent reports of
cracks found in planetary gear shafts
(gear shafts) in main gearboxes that have
not been modified in accordance with
MOD 077244. The actions specified by
this AD are intended to detect cracks in
the gear shaft which could lead to
failure of the gear shaft, failure of the
transmission, and subsequent loss of
control of the helicopter.

DATES: Effective February 23, 1998, to
all persons except those persons to
whom it was made immediately
effective by priority letter AD 97-15-15,
issued on July 18, 1997, which
contained the requirements of this
amendment.

Comments for inclusion in the Rules
Docket must be received on or before
April 7, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 97-SW-23—
AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT: Mr.
Shep Blackman, Aerospace Engineer,
Rotorcraft Standards Staff, Rotorcraft
Directorate, FAA, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5296, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: On July
18, 1997, the FAA issued priority letter
AD 97-15-15, applicable to Eurocopter
France Model SA-365N, SA-365N1,
and SA-366G1 helicopters, which
requires an inspection of the magnetic

plug and the oil filter for ferrous chips;
vibration measurements, if necessary;
and replacement of the main gearbox if
a specified quantity of ferrous chips are
discovered, or if abnormal vibrations are
identified at a certain frequency.

That action was prompted by two
recent reports of cracks found in gear
shafts in main gearboxes, part number
(P/N) 365A32—-6000-00, 365A32-6000—
02, 365A32-6001-00, or 366A32—-0001—
00, that have not been modified in
accordance with MOD 077244. Upon
inspection, the manufacturer discovered
that 13 main gearbox epicyclic modules
were assembled at the factory with
mismatched planetary gear tooth to ring
gear radii. This produces higher than
normal gear tooth loading stresses
which substantially reduce the fatigue
life of the gear shaft. This condition, if
not corrected, could result in cracks in
the gear shaft, failure of the
transmission, and subsequent loss of
control of the helicopter.

Eurocopter France has issued Telex
Service No. 0035/00188/97, dated July
7, 1997, and Telex Service No. 00037/
00190/97, dated July 9, 1997, which
specify checks of the oil filter after the
last flight of each day for cracks; and
also specify performing vibration
measurements if metal chips are found
on the magnetic plug or in the oil filter,
or if abnormal vibrations are reported by
the crew. The DGAC classified these
service telexes as mandatory, and issued
AD 97-145-042(AB), dated July 10,
1997, and AD 97-164-020(AB), dated
July 16, 1997.

These helicopter models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the Direction
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Generale de L’Aviation Civile (DGAC)
has kept the FAA informed of the
situation described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since the unsafe condition described
is likely to exist or develop on other
Eurocopter France Model SA-365N,
SA-365N1, and SA-366G1 helicopters
of the same type design, the FAA issued
priority letter AD 97-15-15 to detect
cracks in the gear shaft which could
lead to failure of the gear shaft, failure
of the transmission, and subsequent loss
of control of the helicopter. The AD
requires an inspection of the magnetic
plug for ferrous chips after each flight
when the main rotor is stopped, and an
inspection of the oil filter for ferrous
chips after the last flight of each day or
at intervals not to exceed 12 hours time-
in-service, whichever occurs first. If
ferrous chips are discovered as a result
of either inspection, or if abnormal
vibrations are reported by the flight
crew, then vibration measurements
must be performed on the ground. If
vibration levels above the helicopter’s
basic data are identified at a frequency
of 26.07 HZ, or if an accumulation of
ferrous chips found on the magnetic
plug and in the oil filter is equal to or
greater than an area of 0.08 in2 (50
mm?Z2), removal of the main gearbox
before further flight and replacement
with an airworthy main gearbox is
required.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
letters issued on July 18, 1997 to all
known U.S. owners and operators of
Eurocopter France Model SA-365N,
SA-365N1, and SA-366G1 helicopters.
These conditions still exist, and the AD
is hereby published in the Federal
Register as an amendment to section
39.13 of the Federal Aviation
Regulations (14 CFR 39.13) to make it
effective to all persons.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.

Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 97-SW-23-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 97-15-15 Eurocopter France:
Amendment 39-10313. Docket No. 97—
SW-23-AD.

Applicability: Model SA-365N, SA-365N1,
and SA-366G1 helicopters, with main
gearbox, part number (P/N) 365A32-6000—
00, 365A32-6000-02, 365A32-6001-00, or
366A32-0001-00, installed, but not modified
in accordance with MOD 077244, certificated
in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (g) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To detect cracks in the gear shaft which
could lead to failure of the gear shaft, failure
of the transmission, and subsequent loss of
control of the helicopter, accomplish the
following:

(a) Following each flight, when the main
rotor is stopped, inspect the main gearbox
magnetic plug (magnetic plug) for ferrous
chips.

(b) Following the last flight of each day, or
at intervals not to exceed 12 hours time-in-
service, whichever occurs first, inspect the
main gearbox oil filter (oil filter) for ferrous
chips.

(c) If the total surface area covered by
ferrous chips on the magnetic plug and in the
oil filter is equal to or greater than 0.08 in2
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(50mm2), remove the main gearbox before
further flight and replace with an airworthy
main gearbox.

(d) If the inspections specified in
paragraph (a) or (b) of this AD reveal the
presence of any ferrous chips on either the
magnetic plug or in the oil filter, or if
abnormal vibrations are reported by the flight
crew, then perform main gearbox vibration
measurements on the ground.

Note 2: MET work card CT 05.53.00.221
describes an appropriate main gearbox
vibration measurement technique for model
SA-365N and SA-365N1 helicopters. MET
work card CT 05.53.00.220 is applicable for
model SA-366G1 helicopters.

(e) If vibration levels above the helicopter’s
basic data are identified at a frequency of
26.07HZ, replace the main gearbox with an
airworthy gearbox before further flight.

Note 3: Interpretation of results is made by
comparing the reading with previously
obtained data when the aircraft vibration
level was acceptable (i.e., reading performed
upon aircraft acceptance or when main
gearbox was installed).

(f) Installation of MOD 077244 constitutes
terminating action for the requirements of
this AD.

(9) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Standards Staff, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Rotorcraft Standards Staff.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Standards Staff.

(h) Special flight permits will not be
issued.

(i) This amendment becomes effective on
February 23, 1998, to all persons except those
persons to whom it was made immediately
effective by Priority Letter AD 97-15-15,
issued July 18, 1997, which contained the
requirements of this amendment.

Note 5: The subject of this AD is addressed
in Direction Generale de L’Aviation Civile
(France) AD 97-145-042(AB), dated July 10,
1997, and AD 97-164—-020(AB), dated July
16, 1997.

Issued in Fort Worth, Texas, on January 30,
1998.

Henry A. Armstrong,

Manager, Rotorcraft Directorate, Aircraft
Certification Office.

[FR Doc. 98—-2969 Filed 2-5-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Parts 100 and 165

[CGD 98-004]

Safety Zones, Security Zones, and
Special Local Regulations

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary rules
issued.

SUMMARY: This document provides
required notice of substantive rules
adopted by the Coast Guard and
temporarily effective between October 1,
1997 and December 31, 1997, which
were not published in the Federal
Register. This quarterly notice lists
temporary local regulations, security
zones, and safety zones, which were of
limited duration and for which timely
publication in the Federal Register may
not have been possible.

DATES: This notice lists temporary Coast
Guard regulations that became effective
and were terminated between October 1,
1997 and December 31, 1997, as well as
several regulations which were not
included in the previous quarterly list.
ADDRESSES: The complete text of these
temporary regulations is available on
request, from the Executive Secretary,
Marine Safety Council (G—LRA/3406),
U.S. Coast Guard Headquarters, 2100
Second Street, SW., Washington, DC
20593-0001, or may be viewed and
copied in room 3406 of the same
address between 9:30 a.m. and 2 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is (202)
267-14717.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Christopher S. Keane at (202)
267-6233 between the hours of 8 a.m.
and 3 p.m., Monday through Friday.
SUPPLEMENTARY INFORMATION: District
Commanders and Captains of the Post
(COTP) must be immediately responsive
to the safety needs of the waters within
their jurisdiction; therefore, District
Commanders and COTPs have been
delegated the authority to issue certain
local regulations. Safety zones may be
established for safety or environmental
purposes. A safety zone may be

QUARTERLY REPORT

stationary and described by fixed limits
or it may be described as a zone around
a vessel in motion. Security zones limit
access to vessels, ports, or waterfront
facilities to prevent injury or damage.
Special local regulations are issued to
enhance the safety of participants and
spectators at regattas and other marine
events. Timely publication of these
regulations in the Federal Register is
often precluded when a regulation
responds to an emergency, or when an
event occurs without sufficient advance
notice. However, the affected public is
informed of these regulations through
Local Notices to Mariners, press
releases, and other means. Moreover,
actual notification is provided by Coast
Guard patrol vessels enforcing the
restrictions imposed by the regulation.
Because mariners are notified by Coast
Guard officials on-scene prior to
enforcement action, Federal Register
notice is not required to place the
special local regulation, security zone,
or safety zone in effect. However, the
Coast Guard, by law, must publish in
the Federal Register notice of
substantive rules adopted. To discharge
this legal obligation without imposing
undue expense on the public, the Coast
Guard periodically publishes a list of
these temporary special local
regulations, security zones, and safety
zones. Permanent regulations are not
included in this list because they are
published in their entirety in the
Federal Register. Temporary regulations
may also be published in their entirety
if sufficient time is available to do so
before they are placed in effect or
terminated. The safety zones, special
local regulations and security zones
listed in this notice have been exempted
from review under Executive Order
12866 because of their emergency
nature, or limited scope and temporary
effectiveness.

The following regulations were placed
in effect temporarily during the period
October 1, 1997 and December 31, 1997,
unless otherwise indicated.

Dated: February 2, 1998.

Michael L. Emge,

Commander, U.S. Coast Guard, Executive
Secretary, Marine Safety Council.

COTP docket Location Type Efge;ttéve
Houston/Galveston 97—007 .........cccccevveveeeviiivnneennnn. HOUSEON, TX e Safety Zone ........c........ 11/12/97
Houston/Galveston 97—008 ..........cccccovierniieeiiiieennne Houston, TX Safety Zone 12/14/97
Houston/Galveston MSU 97-107 ... Freeport, TX Safety Zone 11/25/97
Houston/Galveston MSU 97-109 .........ccccccvveriiieeenne SaN LEON, TX oot Safety Zone 12/8/97
Huntington 97—006 ...........ccoceeiiieiiinieree e Kanawha River, M. 72.5t0 74.5 ......cccccoeviinneennnn. Safety Zone ................. 11/20/97
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QUARTERLY REPORT—Continued

. Effective
COTP docket Location Type date
Jacksonville 97—053 .........ccoeiiiiiiiiieeee Amelia Island, Florida .........c.cccoooiniiiiiiiiiiiiiies Security Zone .............. 10/31/97
New Orleans 97—018 ........ccccceviiereirieienieeee e Lwr Mississippi River, M. 94 to M. 95 ...........cc..... Safety Zone ................. 12/31/97
Port Arthur 98—01 .......c.cociiiiiiiiiiit e Port Neches, TX ..o Safety Zone 12/6/97
Port Arthur 98-03 .... Port Arthur, TX oo Safety Zone 12/25/97
Port Arthur 98-04 ... .... | Sabine Pass Jetty Channel Safety Zone 12/30/97
San Diego 97—005 .......cccooeeriieiieiie e San Diego, CA ..o Safety Zone 10/3/97
San Diego 97—006 .........cccceevevieiiiiiiienieee e Mission Bay, San Diego, CA .....c.ccoovvcvieriiniiiennen. Safety Zone 11/2/97
San Francisco Bay 97-011 San Francisco Bay, CA Safety Zone 10/9/97
San Francisco Bay 97-012 San Francisco Bay, CA Safety Zone 10/11/97
San Francisco Bay 97-013 San Francisco Bay, CA Safety Zone 10/11/97
San Juan 97-053 San Juan, Puerto Rico Safety Zone 10/28/97
San Juan 97-055 .... San Juan, Puerto Rico ... Safety Zone 11/5/97
San Juan 97-057 ... San Juan, Puerto Rico ... Safety Zone 11/6/97
San Juan 97-058 San Juan, Puerto RiCO ........cccoovvevieiiiiinie e Safety Zone 11/13/97
San Juan 97-066 San Juan, Puerto RIiCO ........cccccceeviiiiiiiiieiiecsiee Safety Zone ................. 12/17/97
San Juan 97-068 San Juan, Puerto RiCO ........cccoovvevieiiiiinie e Safety Zone ................. 12/21/97
QUARTERLY REPORT
—_ . Effective
District docket Location Type date

01-97-102 POrtland, ME .....oooiiiieeeiie ettt et e et e e naa e e e naaeeas Safety Zone ........cc....... 10/10/97
01-97-103 Glastonbury, CT ... Safety Zone . 10/5/97
01-97-103 EASE RIVET, NY ottt e et nr e e s nne e Security Zone .............. 11/2/97
01-97-105 UNCASVIIIE, CT ettt ettt e et e e et e e e sbe e e nne e e snnneeeas Safety Zone ................. 10/12/97
01-97-106 POrtland, ME ..o Safety Zone ...... 10/27/197
01-97-107 Penobscot River, Bangor, ME ..........cccccoiiiiiiiiieiiice e Safety Zone ...... 10/17/97
01-97-108 [ Vo Lo g 1V 1 PSR Safety Zone ...... 10/22/97
01-97-110 BOSION, MA e Security Zone ... 11/1/97
01-97-114 BOSION, IMA e et e e Security Zone ... 10/31/97
01-97-116 BaNQOr, IME ...ttt et e e nr e e ane e Safety Zone ...... 11/12/97
01-97-117 POrtland, ME ...ttt e e aee e Safety Zone ...... 11/7/97
01-97-118 POrtland, ME ...t s Safety Zone ...... . 12/5/97
01-97-119 12 TaTo o 1V 1 SO SS Safety Zone ........c........ 11/14/97
01-97-121 Bath, ME Safety Zone 12/3/97
01-97-122 Bath, ME Safety Zone 12/8/97
01-97-123 Hudson River, New York Harbor ... Safety Zone 12/31/97
01-97-129 East RIVEr, NEW YOIK ......oooiiiiiiiiiiiieie e Security Zone .............. 12/9/97
01-97-130 POrtland, ME ... Safety Zone ...... 12/19/97
01-97-132 POrtland, ME .....ooo i ocieie ettt e et e nae e e e aaeeean Safety Zone ...... 12/22/97
05-96-075 OCEAN CHtY, MD ..ttt bbbttt Special Local .... 10/11/97
05-97-078 WESE POINE, VA ettt et e e et e e e snreeeanes Safety Zone ...... 10/4/97
05-97-081 Cape Fear RIVEI, NC ...ttt Safety Zone ...... . 11/1/97

Cape Fear RIVET, NC ...t Safety Zone ................. 11/13/97

Camp LEJEUNE, NC ..ottt Safety Zone 12/14/97

Camp Lejeune, NC .. Safety Zone . 12/16/97

ISIAMOIAAA, FL ..oeiiiiiiiiie ettt Special Local ............... 10/4/97

Broward County, Florida Special Local ............... 12/13/97

Pompano Beach, Florida .. Special Local .... . 12/14/97

GAIVESION, TX ittt Special Local ............... 12/20/97

Grand HaveN, ML .......oooiiiiiiiiiee et e e e s e saab e ee e e e e Safety Zone ................. 10/28/97

IINOIS WALEIWAY ....eeevviieiiiieeiiieeesee e st e e st e e st e e ssteeesssaeeessnaeeansseeesnsaeeesnsenennnes Security Zones ... 11/6/97

ChICAGO RIVET ...ttt nbe e Safety Zone ......... 12/31/97

(0] (o] r=To [ I = {1 V/= SR OO TP U PP UPPRPPI Special Local .... . 12/29/97

Columbia River, Richland, WA ... Safety Zone ................. 12/31/97
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[FR Doc. 98-2984 Filed 2-5-98; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[CGD05-98-001]

Drawbridge Operation Regulations;
Atlantic Intracoastal Waterway, NC

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District has issued a temporary
deviation from the regulations
governing the operation of the Onslow
Beach Swing Bridge across the Atlantic
Intracoastal Waterway (AICW), mile
240.7, at Camp Lejeune, North Carolina.
Beginning at 7 a.m. on February 2,
through 7 a.m. on February 5, 1998, the
bridge will be maintained in the closed
position. This closure is necessary to
facilitate extensive repairs and maintain
the bridge’s operational integrity.
DATES: This deviation is effective from
7 a.m. on February 2, 1998, until 7 a.m.
on February 5, 1998.

FOR FURTHER INFORMATION CONTACT:
Ann B. Deaton, Bridge Administrator,
Fifth Coast Guard District, at (757) 398—
6222,

SUPPLEMENTARY INFORMATION: The
Onslow Beach Swing Bridge and
adjoining property are part of the
Marine Corps Base (USMC) at Camp
Lejeune military reservation, located
adjacent to Jacksonville, North Carolina.
On December 11, 1997, a letter was
forwarded to the Coast Guard by the
USMC requesting a temporary deviation
from the normal operation of the bridge.
The current regulations in Title 33 Code
of Federal Regulations, Section 117.5,
require the Onslow Beach Swing Bridge
to open on signal at all times.

The USMC has hired contractors to
replace the submarine cable at the
bridge that was unintentionally cut in
May 1997, and to make various
additional repairs to eliminate
mechanical and operational problems
the bridge has experienced since
January 1997. The bridge repairs will
immobilize operation of the swing
bridge entirely, including the backup
system which uses hydraulic
components typically used when the
electrical systems are non-operational.
Additionally, tug boats, cranes, and
barges positioned at the site may
impede vessel traffic that could pass
under the bridge.

In the winter months, the AICW is
primarily used by commercial light-
draft vessels and tows unable to
navigate long stretches in the open
ocean. Based on bridge logs from 1993
through 1997 for the month of February,
the bridge averaged approximately five
openings per day for vessels. The USMC
will provide wide dissemination of
notification to the public, and the Coast
Guard has informed the known
commercial users of the AICW of the
bridge closure so that these vessels can
arrange their transits to avoid being
negatively impacted by the temporary
deviation.

From 7 a.m. on February 2, until 7
a.m. on February 5, 1998, this deviation
allows the Onslow Beach Swing Bridge
across the AICW to remain closed.

Dated: January 16, 1998.

J. Carmichael,

Captain, U.S. Coast Guard, Acting
Commander, Fifth Coast Guard District.

[FR Doc. 98-2982 Filed 2-5-98; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD05-97-091]

Drawbridge Operation Regulations;
Cambridge Harbor

AGENCY: Coast Guard, DOT.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District has issued a temporary
deviation of 33 CFR 117.549, the
regulations governing the operation of
the MD 342 (currently known as MD
795) drawbridge across Cambridge
Harbor, mile 0.1, Cambridge, Maryland.
Beginning February 16, 1998, through
March 9, 1998, this deviation allows the
bridge to remain in the closed position.
This closure is necessary to allow the
Maryland Department of Transportation
(MDOT) to remove and fabricate new
bearings for the lift equipment and to
replace the decking.

DATES: This deviation is effective from
February 16, 1998 through March 9,
1998.

FOR FURTHER INFORMATION CONTACT:
Ann B. Deaton, Bridge Administrator,
Fifth Coast Guard District, at (757) 398—
6222.

SUPPLEMENTARY INFORMATION: On March
18, 1996, MDOT sent a letter to the
Coast Guard requesting a temporary
deviation from the normal operation of

the bridge in order to accommodate
maintenance work. The maintenance
involves removing the existing bearings
and fabricating new ones, and the
installation of new decking. The bridge
must remain in the closed position to
perform the maintenance. On November
20, 1997, MDOT confirmed the work
and time schedule for the proposed
maintenance project.

Cambridge Harbor proceeds inland
approximately 100 years beyond the
bridge; however, closure of the
drawbridge over Cambridge Harbor will
not significantly disrupt vessel traffic, as
confirmed by a meeting held on October
30, 1997 between MDOT and local
mariners. Presently, the draw is
required to open on signal from 6 a.m.
to 8 p.m. From 8 p.m. to 6 a.m., the
draw remains closed to navigation.
From noon to 1 p.m., Monday through
Friday, the draw need not open for the
passage of vessels.

From February 16, 1998, to March 9,
1998, this deviation allows the closure
of the Cambridge Harbor Bridge.

Dated: January 16, 1998.
J. Carmichael,

Captain, U.S. Coast Guard, Acting
Commander, Fifth Coast Guard District.

[FR Doc. 98-2981 Filed 2-5-98; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 172-0040a; FRL-5956-9]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision, Kern
County Air Pollution Control District;
Monterey Bay Unified Air Pollution
Control District; Ventura County Air
Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action on revisions to the California
State Implementation Plan (SIP). The
revisions concern rules from the Kern
County Air Pollution Control District
(KCAPCD), Monterey Bay Unified Air
Pollution Control District (MBUAPCD),
and Ventura County Air Pollution
Control District (VCAPCD). This
approval action will incorporate these
rules into the federally approved SIP.
The intended effect of approving these
rules is to incorporate changes to the
definition of VOC and exempt
compound list in KCAPCD, MBUAPCD,
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and VCAPCD rules into the SIP to be
consistent with the revised federal
definition.

DATES: This action is effective on April
7, 1998 unless adverse or critical
comments are received by March 9,
1998. If the effective date is delayed,
timely notice will be published in the
Federal Register.

ADDRESSES: Copies of the rules and
EPA’s evaluation report for these rules
are available for public inspection at
EPA’s Region IX office during normal
business hours. Copies of the submitted
rules are available for inspection at the
following locations:

Rulemaking Office (Air—4), Air Division,
U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105.

Environmental Protection Agency, Air
Docket (6102), 401 “M” Street, SW.,
Washington, DC 20460.

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 “L” Street,
Sacramento, CA 95814.

Kern County Air Pollution Control
District, 2700 ““M” Street, Suite 290,
Bakersfield, CA 93301.

Monterey Bay Unified Air Pollution
Control District, 24580 Silver Cloud
Court, Monterey, CA 93940.

Ventura County Air Pollution Control
District, 669 County Square Drive,
Ventura, CA 93003.

FOR FURTHER INFORMATION CONTACT:
Christine Vineyard, Rulemaking Office
(Air—4, Air Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105, Telephone: (415)
744-1197.

SUPPLEMENTARY INFORMATION:
Applicability

The rules being approved into the
California SIP include KCAPCD Rule
410.1, Architectural Coatings; KCAPCD
Rule 410.5, Cutback, Slow Cure and
Emulsified Asphalt, Paving and
Maintenance Operations; KCAPCD Rule
411, Storage of Organic Chemicals;
KCAPCD Rule 414.5, Pump and
Compressor Seals at Petroleum
Refineries and Chemical Plants;
MBUAPCD Rule 101, Definitions; and
VCAPCD Rule 2, Definitions. The
following table contains the adoption
and submittal dates of each rule:

Rule Adopted Submitted
KCAPCD 410.1 ..... 3/7/96 5/10/96
KCAPCD 410.5 ..... 3/7/96 5/10/96
KCAPCD 411 ........ 3/7/96 5/10/96
KCAPCD 414.5 ..... 3/7/96 5/10/96
MBUAPCD 101 ..... 11/13/96 3/3/97

Rule Adopted Submitted
VCAPCD 2 ............ 4/9/96 7/23/96
Background

The State of California submitted the
above rules for inclusion into its SIP.
These SIP revisions add several
compounds to the Districts’ list of
exempt organic compounds that EPA
has determined to have negligible
photochemical reactivity. Thus, EPA is
finalizing the approval of the revised
definitions to be incorporated into the
California SIP for the attainment of the
national ambient air quality standards
(NAAQS) for ozone under title | of the
Clean Air Act (CAA or the Act).

EPA Evaluation and Action

This action is necessary to make the
VOC definitions in the rules from
KCAPCD, MBUAPCD, and VCAPCD
consistent with the federal definition.
This action will result in a more
accurate assessment of ozone formation
potential, will remove unnecessary
control requirements and will assist
Districts in avoiding exceedences of the
ozone health standard by focusing
control efforts on compounds which are
actual ozone precursors.

The VOC definition and list of exempt
compounds have been deleted from the
following KCAPCD rules. These rules
have been revised to reference KCAPCD
Rule 102, Definitions, approved on
October 7, 1996 (61 FR 52297):

* Rule 410.1 Architectural Coatings

¢ Rule 410.5 Cutback, Slow Cure
and Emulsified Asphalt, Paving and
Maintenance Operations

e Rule 411 Storage of Organic
Chemicals

* Rule 414.5 Pump and Compressor
Seals at Petroleum Refineries and
Chemical Plants

The following revisions were made in
MBUAPCD Rule 101, Definitions:

* The format of the rule was changed
adding sections for purpose,
applicability, exemptions, and effective
date.

« The definition for ““volatile organic
compound” and an “‘exempt compound
list” have been added. Other District
rules and regulations will reference
these definitions.

VCAPCD Rule 2, Definitions, has been
amended to include acetone, ethane,
parachlorobenzotrifluoride (PCBTF),
and volatile methylated siloxanes (VMS)
on the list of ““‘exempt organic
compounds”.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
implementation plan. Each request for

revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

EPA is publishing this action without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective April 7, 1998,
unless, by March 9, 1998, adverse or
critical comments are received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent action that will withdraw
the final action. All public comments
received will then be addressed in a
subsequent final rule based on this
action serving as a proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective April 7, 1998.

IV. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866 review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
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reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major’’ rule as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 7, 1998.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition

for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Note: Incorporation by reference of the
State Implementation Plan for the State of
California was approved by the Director of
the Federal Register on July 1, 1982.

Dated: January 15, 1998.
Felicia Marcus,
Regional Administrator, Region IX.
Part 52, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. et seq.
Subpart F—California

2. Section 52.220 is amended by
adding paragraphs (c)(231)(i)(B)(2),
(239)(i)(D)(1), and (244) to read as
follows:

§52.220 Identification of plan.
* * * * *

(C) * * *

(231) * X *

(i) * Kk Kk

(B) * * *

(2) Rule 410.1, Rule 410.5, Rule 411,
and Rule 414.5 amended on March 7,

1996.
* * * * *

(239) EEE

(i) * X *

(D) * X *

(1) Rule 2 amended on April 9, 1996.
* * * * *

(244) New and amended regulations
for the following APCDs were submitted
on March 3, 1997, by the Governor’s
designee.

(i) Incorporation by reference.

(A) Monterey Bay Unified Air
Pollution Control District.

(1) Rule 101 revised on November 13,
1996.

* * * * *
[FR Doc. 98-2871 Filed 2-5-98; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Parts 8560 and 8372
[AZ-010-01-1210-04]

Paria Canyon-Vermilion Cliffs
Wilderness, AZ-UT: Visitor Rules

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of intent to implement
recreation permit requirements.

SUMMARY: The Bureau of Land
Management (BLM) has revised visitor
rules for the Paria Canyon, Buckskin
Gulch, Wire Pass, and the Coyote Buttes
Special Management Area portions of
the Paria Canyon-Vermilion Cliffs
Wilderness, AZ-UT. The objectives of
the new rules are to prevent further
damage to wilderness resources and to
improve visitors’ opportunities to enjoy
the area. The rules represent the
minimum level of visitor management
needed to accomplish those objectives.

BLM will drop certain ineffective
rules and policies, carry forward those
that are appropriate, and implement
several new rules.

DATES:

Existing Rules/Policies To Be
Dropped. Effective as of March 1, 1998.
New General Rules. Effective as of

March 1, 1998.

New Specific Rules for Paria Canyon/
Buckskin Gulch/Wire Pass/Coyote
Buttes. Transition to the new rules will
be as follows:

a. December 24, 1997 through
February 28, 1998: All existing rules/
policies continue.

b. February 1, 1998 through February
28, 1998: Reservation requests for dates
on or after March 1, 1998 through one
year from the month of application will
be accepted using new visitor limits.

c. March 1, 1998: New visitor rules
apply.

New Rules for Commercial Guides
and Organizations.

a. Effective as of March 1, 1998.

b. Applications for Special Recreation
Permits will be accepted at any time.
ADDRESSES: The public may examine
material pertaining to the action at:

1. BLM, Arizona Strip Field Office,
345 East Riverside Drive, St. George,
Utah 84790.

2. BLM, Kanab Resource Area, 318
North 100 East, Kanab, Utah 84741

3. Electronic Access Addresses
www.for.nau.edu/paria-permits/

FOR FURTHER INFORMATION CONTACT: Tom
Folks, (435) 688—3264 or Janaye Byergo,
(435) 644-2672.
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SUPPLEMENTARY INFORMATION:

I. Existing Rules/Policies to be Dropped

Il. Existing Rules/Policies Carried Forward
I11. New Rules

l. Existing Rules/Policies to be Dropped

a. Group size is limited in Coyote
Buttes to no more than 4 persons.

b. No more than 2 groups in Coyote
Buttes per day.

c. Pets must be leashed.

d. Visitors pay fees after reservations
are made for Coyote Buttes.

e. Overnight visitors to Paria Canyon,
Buckskin Gulch, and Wire Pass pay fee
at self-service stations at the trail heads.

f. The number of overnight visits to
Paria Canyon, Buckskin Gulch, and
Wire Pass are not limited.

I1. Existing Rules/Policies Carried
Forward

General

a. BLM will operate a year-round fee/
permit and reservation system.

b. Use fees are collected for all visitors
to Paria Canyon, Buckskin Gulch, Wire
Pass and Coyote Buttes.

c. For visitors with current Golden
Age or Golden Access cards, use fees are
discounted 50% for cardholders only.
Each cardholder’s card number must be
provided when making reservations.

d. Golden Eagle passes do not apply
to use fees, but are only for entrance fees
to areas such as national parks or some
national conservation areas.

e. To keep fees as low as possible,
refunds, date changes, and group size
changes will not be made. Processing
these types of actions substantially
increases the cost of administration,
which requires charging higher fees to
recover costs. Be sure of trip plans
before making application and paying
fees.

f. American Indian Access Rights—If
it is determined that the canyons of
Paria or Coyote Buttes are sacred or
traditional areas to local Native
American populations, then Native
Americans are exempted from paying
fees.

g. Hikers must register at the trail
heads when entering or leaving the area.
h. Campfires and burning of trash or
toilet paper are not allowed in the

canyons or Coyote Buttes.

i. Disturbing or defacing prehistoric or
historic ruins, sites, artifacts or rock art
panels is prohibited by law.

j- All trash associated with an
individual or group trip, including used
toilet paper, must be packed out by that
individual or group.

k. The wilderness is closed to motor
vehicles, motorized equipment, and
other forms of mechanical transport,
including bicycles and hang gliders.

I. Hunters (during hunting season, in
possession of a valid state license and
permit/tag for the areas), livestock
grazing permittees, and employees,
contractors, and volunteers working
onsite for a state or federal agency do
not count against the total daily visitor
limits, nor are they subject to fee
requirements. However, these
individuals are required to comply with
group size limitations. They are subject
to any closure or other restriction
implemented to protect sensitive
resources.

m. BLM may, based on monitoring,
temporarily or permanently close areas
of Coyote Buttes or the canyons in order
to protect sensitive resources.

Specific to White House Campground

a. For campground use, visitors
deposit fees at the self serve fee station
located at the campground. Each group
is required to fill-out a fee envelope and
obtain fee receipt. The fee schedule is:
$5.00/site/night

Specific to Paria Canyon, Buckskin
Gulch, Wire Pass

a. Day-use visitors to these areas
deposit fees at self serve fee stations
located at White House, Buckskin
Gulch, and Wire Pass Trail heads. No
reservations for day-use are needed.
Each trip leader is required to fill-out a
fee envelope and obtain fee receipt. The
fee schedule is: $5.00/person/day.

b. Group size for all use in the
canyons is limited to ten persons per
group. All groups larger than ten must
split up and begin hiking on different
days. These groups are not permitted to
rejoin during the trip. Minimum
distance is two miles apart.

c. Visitors staying one or more nights
in the canyons must camp only in
existing campsites or, if necessary and
safe, on shoreline terraces.

d. Wrather Canyon is closed to
camping.

e. All camp, latrine, and pack stock
restraint areas must be at least 200 feet
from springs.

f. Cutting of trees, limbs, or other
plants to make camp *‘improvements” is
prohibited.

g. Private recreational use of horses,
burros, llamas, and goats is allowed in
Paria Canyon. Horses must stay on the
shoreline terraces.

h. The use of horses in conjunction
with an approved Special Recreation
Use Permit is allowed only in Paria
Canyon from Bush Head Canyon
downstream to the wilderness
boundary.

Specific to Coyote Buttes

a. The Coyote Buttes Special
Management Area (SMA) is limited to
day-use only. No overnight camping in
the SMA.

b. Reservations are required for day-
use in this area.

c. All reservations are issued on a
first-come, first-served basis.

d. Each trip leader is issued a permit.

e. Day-use visitors pay fees to BLM’s
fee project partner, Northern Arizona
University, via fax, or mail. A permit is
then mailed to you. The fee schedule is:
$5.00/person (permit required).

f. No private recreational or
commercial use of horses, burros,
Ilamas, and goats is allowed.

g. Walk-in permits (no reservation)
may be available at times. Reservations
for available walk-ins may be made only
at the Paria Information Station up to
seven days prior to the available date.

Specific to Commercial Guides and
Organizations

a. Organized groups, companies, or
individuals who use the public lands for
business or financial gain or benefit
from salaries, or support other programs
(ie; professional guides, Sierra Club,
schools, college clubs, Museum or Elder
Hostel Sponsored trips, etc.) are
considered commercial users.

b. Commercial users intending to
operate within the wilderness must
obtain a Special Recreation Use Permit
(43 CFR 8372) prior to operating on or
utilizing public lands.

I11. New Rules

General

a. Dogs are allowed in the canyons
and Coyote Buttes with the following
requirements:

(1) Owners pay a daily use fee: $5.00/
day for each dog (fees are not required
for guide dogs for the blind.)

(2) Owners be informed of rules and
restrictions

(3) Owners agree to keep dogs under
control at all times (to prevent
harassment of wildlife and visitors).

(4) Owners dispose of dog waste with
the same method used for human waste.

(5) All dogs must be on a leash in the
Glen Canyon National Recreation Area
portion of lower Paria Canyon.

b. Visitors to areas requiring
reservations must pay fees at the time
reservations are made with BLM’s fee
project partner, Northern Arizona
University, via fax or mail. A permit is
then issued via mail.

Specific to Paria Canyon, Buckskin
Gulch, Wire Pass

a. Reservations are required for
overnight use in these areas.
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b. All reservations are issued on a
first-come, first-served basis.

c. Each trip leader is issued a permit.

d. Overnight use in Paria Canyon,
Buckskin Gulch, and Wire Pass is
limited to a combined trail head entry
total of no more than 20 persons per
day.

e. No fees are charged for children 12
years and under for day-use in Paria
Canyon, Buckskin Gulch, and Wire
Pass.

f. Walk-in permits (no reservation) for
overnight use may be available at times.
Reservations for available walk-ins may
be made only at the Paria Information
Station up to seven days prior to the
available date.

Specific to Coyote Buttes

a. The Coyote Buttes SMA is divided
near Top Rock Spring into the Southern
and Northern Coyote Buttes SMAs.

b. Visitor use in the Southern Coyote
Buttes Special Management Area is
limited to no more than ten persons per
day.

c. Visitor use in the Northern Coyote
Buttes Special Management Area is
limited to no more than ten persons per
day.

d. The maximum group size limit in
Coyote Buttes is six persons.

e. A separate reservation and fee
payment must be made for each day
requested.

Specific to Commercial Guides and
Organizations

a. Commercial users may, after
receiving authorization through
procedures set forth in 43 CFR 8372,
operate in the canyons and Coyote
Buttes under one or both of the
following modes:

(1) Authorized commercial users will
depend on visitors to contract their
services when visitors have either (a)
successfully acquired a non-commercial
use permit for areas requiring
reservations/permits or, (b) desired a
guide for areas not requiring
reservations, such as day-use in the
canyons or the remaining non-fee/non
reservation portions of the wilderness.

(2) All authorized guides will be
listed in various forms of BLM hiking
information media, with the information
sent to successful permit holders.
Commercial guides may market their
availability as guides. As guides are
retained for service under this mode,
they will not count against the group
size limit or the total visitor limit for the
given day. Parties will be limited to one
guide each under this option.

b. For areas requiring reservations/
permits, commercial users compete with
non-commercial visitors for permits on

a first-come, first-served basis.
Commercial users reserve no more than
one entry day per week under this
option. Fees for reserved dates will be
paid at the time of reservation. For
permits reserved under this option,
guides will count against both the group
size and the total visitor limit for the
given day. BLM would not limit the
number of guides per permit under this
option.

Dated: January 26, 1998.
Roger G. Taylor,
Arizona Strip Field Manager.
[FR Doc. 98-2960 Filed 2-5-98; 8:45 am]
BILLING CODE 4310-32-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 97-232; RM—-9191]

Radio Broadcasting Services; Eureka,
MT

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
228C3 to Eureka, Montana, as that
community’s first local FM broadcast
service in response to a petition filed by
William G. Brady d/b/a KHJ Radio. See
62 FR 61953, November 20, 1997. The
coordinates for Channel 228C3 at
Eureka are 48-52-54 and 115-02-54.
Although there is no site restriction for
the allotment, our analysis indicates
that Channel 228C3 at Eureka is short-
spaced to vacant Channel 226C,
Cranbrook, British Columbia, Canada.
Therefore, concurrence from the
Canadian government has been obtained
for the allotment of Channel 228C3 at
Eureka as a specially negotiated short-
spaced allotment. With this action, this
proceeding is terminated. A filing
window for Channel 228C3 at Eureka
will not be opened at this time. Instead,
the issue of opening a filing window for
this channel will be addressed by the
Commission in a subsequent order.

EFFECTIVE DATE: March 16, 1998.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 97-232,
adopted January 21, 1998, and released
January 30, 1998. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s

Reference Center (Room 239), 1919 M
Street, NW, Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Services, Inc., 1231 20th
Street, NW., Washington, DC 20036,
(202) 857-3800, facsimile (202) 857—
3805.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Montana, is amended
by adding Eureka, Channel 228C3.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-2987 Filed 2-5-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

Radio Broadcasting Services; Various
Locations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, on its own
motion, editorially amends the Table of
FM Allotments to specify the actual
classes of channels allotted to various
communities. The changes in channel
classifications have been authorized in
response to applications filed by
licensees and permittees operating on
these channels. This action is taken
pursuant to Revision of Section
73.3573(a)(1) of the Commission’s Rules
Concerning the Lower Classification of
an FM Allotment, 4 FCC Rcd 2413
(1989), and the Amendment of the
Commission’s Rules to permit FM
Channel and Class Modifications
[Upgrades] by Applications, 8 FCC Rcd
4735 (1993).

EFFECTIVE DATE: February 6, 1998.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
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SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, adopted January 21, 1998,
and released January 30, 1998. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
Commission’s Reference Center (Room
239), 1919 M Street, NW., Washington,
DC. The complete text of this decision
may also be purchased from the
Commission’s copy contractors,
International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857-3800,
facsimile (202) 857-3805.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, and
336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Arkansas, is amended
by removing Channel 272A and adding
Channel 272C2 at Brinkley.

3. Section 73.202(b), the Table of FM
Allotments under Florida, is amended
by removing Channel 292A and adding
Channel 292C3 at Melbourne and by
removing Channel 269C3 and adding
Channel 269A at Vero Beach.

4. Section 73.202(b), the Table of FM
Allotments under Georgia, is amended
by removing Channel 299A and adding
Channel 300C3 at Valdosta.

5. Section 73.202(b), the Table of FM
Allotments under Kansas, is amended
by removing Channel 237A and adding
Channel 235C1 at Concordia.

6. Section 73.202(b), the Table of FM
Allotments under Kentucky, is amended
by removing Channel 290A and adding
Channel 237A at Wilmore.

7. Section 73.202(b), the Table of FM
Allotments under Louisiana, is
amended by removing Channel 225C3
and adding Channel 225C2 at
Springhill.

8. Section 73.202(b), the Table of FM
Allotments under Minnesota, is
amended by removing Channel 266C
and adding Channel 266C1 at Luverne
and by removing Channel 221A and
adding Channel 221C3 at Madison.

9. Section 73.202(b), the Table of FM
Allotments under New Mexico, is
amended by removing Channel 268C1
and adding Channel 270C1 at Taos.

10. Section 73.202(b), the Table of FM
Allotments under North Carolina, is

amended by removing Channel 223C3
and adding Channel 222C3 at Nags
Head, by removing Channel 293C and
adding Channel 293C1 at Salisbury and
by removing Channel 294A and adding
Channel 294C2 at Semora.

11. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
removing Channel 289C1 and adding
Channel 289C at Decatur.

12. Section 73.202(b), the Table of FM
Allotments under Washington, is
amended by removing Channel 281C
and adding Channel 281C1 at Yakima.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-2986 Filed 2-5-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 97-20; RM-8979]

Radio Broadcasting Services; Yarnell,
AZ

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document allots Channel
258A to Yarnell, Arizona, as that
community’s first local aural
transmission service, in response to a
petition filed on behalf of Yarnell
Communications. See 62 FR 3850,
January 27, 1997. Coordinates used for
Channel 258A at Yarnell are 34-13-18
and 112-44-48. As Yarnell is located
within 320 kilometers (199 miles) of the
U.S.-Mexico border, concurrence of the
Mexican government to this allotment
was obtained. With this action, the
proceeding is terminated.

DATES: Effective March 16, 1998. A
filing window for Channel 258A at
Yarnell, Arizona, will not be opened at
this time. Instead, the issue of opening
a filing window for this channel will be
addressed by the Commission in a
separate Order.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, 202)
418-2180. Questions related to the
window application filing process
should be addressed to the Audio
Services Division, (202) 418-2700.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 97-20,
adopted January 21, 1998, and released
January 30, 1998. The full text of this
Commission decision is available for

inspection and copying during normal
business hours in the FCC’s Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857-3800.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
reads as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Arizona, is amended
by adding Yarnell, Channel 258A.
Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, olicy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-2988 Filed 2-5-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 97-46; RM—-8990]

Radio Broadcasting Services;
Boonville, CA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
241A to Boonville, Califorina, as that
community’s first local aural
transmission service, in response to a
petition filed on behalf of Boonville
Broadcasting Company. See 62 FR 6926,
February 14, 1997. Coordinates used for
Channel 241A at Boonville are 39-03—
42 and 123-31-47. With this action, the
proceeding is terminated.

DATES: Effective March 16, 1998. A
filing window for Channel 241A at
Boonville, California, will not be
opened at this time. Instead, the issue of
opening a filing window for this
channel will be addressed by the
Commisison in a separate Order.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
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418-2180. Questions related to the
window application filing process
should be addressed to the Audio
Services Division, (202) 418-2700.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 97-46,
adopted January 21, 1998, and released
January 30, 1998. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857—-3800.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
reads as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under California, is
amended by adding Boonville, Channel
241A.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-2991 Filed 2-5-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 97-170; RM-8980]

Television Broadcasting Services; San
Bernardino and Long Beach, CA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document reallots
Channel 18- from San Bernardino to
Long Beach, California, and modifies
the license of KSLS, Inc. for Station
KSCI(TV) to specify operation on
Channel 18- at Long Beach, as
requested, pursuant to the provisions of
Section 1.420(i) of the Commission’s
Rules. See 62 FR 42225, August 6, 1997.
The reallotment of Channel 18— to Long
Beach will provide the larger

community with its first local television
transmission service while retaining
local television service at San
Bernardino. Coordinates used for
Channel 18- at Long Beach are 34-11—
15 and 117-41-54. Although Long
Beach is located within 320 kilometers
(199 miles) of the United States-Mexico
border, concurrence of the Mexican
government to the reallotment of
Channel 18- from San Bernardino was
not required based upon the retention of
the existing channel and transmitter site
of Station KSCI(TV). However, as a
result of the granted reallotment request,
the Mexican government will be advised
of the change to the TV Table of
Allotments. With this action, this
proceeding is terminated.

EFFECTIVE DATE: March 16, 1998.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 97-170,
adopted January 14, 1998, and released
January 30, 1998. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857—3800.

List of Subjects in 47 CFR Part 73

Television broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
reads as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.606 [Amended]

2. Section 73.606(b), the Table of TV
Allotments under California, is
amended by removing Channel 18- at
San Bernardino, and adding Long
Beach, Channel 18-.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-2990 Filed 2-5-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 101

[ET Docket No. 95-183; PP Docket No. 93—
253; FCC 97-391]

Service and Auction Rules for the
38.6-40.0 GHz Frequency Band

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In the Report and Order
portion of the Second Notice of
Proposed Rule Making and Report and
Order, the Commission amends rules to
facilitate more effective use of the 39
GHz band, by implementing a number
of improvements such as licensing by
Basic Trading Areas (BTAs) and
employing competitive bidding
procedures as a means for choosing
among mutually exclusive license
applicants. In addition, the Commission
concludes that the regulatory framework
for the 39 GHz band should be
expanded to include service rules for
mobile operations. Such flexibility will
promote competition by increasing both
the diversity of potential service
offerings and the number of providers
that can offer any service. Finally, the
Commission addresses those 39 GHz
applications held in abeyance pursuant
to a processing freeze.

EFFECTIVE DATE: April 7, 1998.

ADDRESSES: 1919 M Street, N.W., Room
222, Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT: (For
service and licensing rules), Susan
Magnotti, Public Safety and Private
Wireless Division, (202) 418-0871; (for
auction rules and procedures) Christina
Eads Clearwater, Auctions and Industry
Analysis Division, (202) 418-0660.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Report and Order
portion of the Commission’s Second
Notice of Proposed Rule Making and
Report and Order in ET Docket No. 95—
183 and PP Docket No. 93—-253, adopted
October 24, 1997 and released
November 3, 1997. The complete text of
the Second Notice of Proposed Rule
Making and Report and Order is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, N.W., Washington D.C., and
also may be purchased from the
Commission’s copy contractor,
International Transcription Services, at
(202) 857-3800, 1231 20th Street, N.W.,
Washington, D.C. 20036.
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Synopsis of Report and Order in the
Second Notice of Proposed Rulemaking
and Report and Order

1. In the Report and Order portion of
the Second Notice of Proposed
Rulemaking and Report and Order, the
Commission amends parts 1 and 101 of
title 47, Code of Federal Regulations, to
facilitate more effective use of the 39
GHz band. The Commission implements
a number of improvements such as
licensing by Basic Trading Areas (BTAS)
and employing competitive bidding
procedures as a means for choosing
among mutually exclusive license
applicants. (Rand McNally is the
copyright owner of the Basic Trading
Area and Major Trading Area Listing,
which lists the counties contained in
each BTA, as embodied in Rand
McNally’s Trading Areas System
diskette and geographically represented
in the map contained in Rand McNally’s
Commercial Atlas & Marketing Guide.)
In addition, it concludes that its
regulatory framework should be
expanded to include service rules for
mobile operations in the 39 GHz band.
Thus, 39 GHz service providers will be
better positioned to respond to the
dictates of the marketplace. Moreover,
such flexibility will promote
competition by increasing both the
diversity of potential service offerings
and the number of providers that can
offer any service. Finally, the
Commission addresses those 39 GHz
applications held in abeyance pursuant
to the processing freeze imposed in the
Notice of Proposed Rulemaking and
Order, (NPRM and Order), 61 FR 02452
(January 26, 1996) as modified in its
subsequent Memorandum Opinion and
Order, 62 FR 14015 (March 25, 1997).

2. In the NPRM and Order, the
Commission considered permitting an
array of fixed services in the 37 GHz
band. Subsequently, Motorola and other
satellite entities expressed their interest
in this band as well, and similar
interests were expressed for other high
gigahertz bands. Accordingly, the
Commission decided to address the
36.0-51.0 GHz bands in a unified
manner, and In the Matter of Allocation
and Designation of Spectrum For Fixed-
Satellite Services in the 37.5-38.5 GHz,
40.5-41.5 GHz, and 48.2-50.2 GHz
Frequency Bands; Allocation of
Spectrum to Upgrade Fixed and Mobile
Allocations in the 40.5-42.5 GHz
Frequency Band, Allocation of
Spectrum in the 46.9-47.0 GHz
Frequency Band for Wireless Services;
and Allocation of Spectrum in the 37.0—
38.0 GHz and 40.0-40.5 GHz for
Government Operations, IB Docket No.
97-95, Notice of Proposed Rulemaking,

FCC 97-85 (rel. March 24, 1997) (*36—
51 GHz NPRM”’), Notice of Proposed
Rulemaking, 62 FR 16129 (April 4,
1997), the Commission sought comment
on its proposals for these frequency
bands. However, because the 39 GHz
band is significantly licensed and
subject to additional applications for
license, the Commission has concluded
that it is in the public interest to refine
its rules at this time to allow existing
and new licensees to maximize the array
of services they can provide to the
public. In addition to providing support
for existing services (e.g., broadband
PCS, cellular, and other commercial and
private mobile radio operations), 39
GHz band providers plan to use this
spectrum to satisfy needs for a host of
other fixed services, such as: (1)
Wireless local loops, (2) call termination
or origination services to long distance
companies, (3) connection of the
customers of a competitive access
provider (“CAP”) or a local exchange
carrier (*‘LEC”) to its fiber rings, (4)
connection and interconnection services
to private networks operated by
business and government as well as
other institutions, (5) Internet access,
and (6) cable headend applications. In
some cases, 39 GHz band licensees are
already using the spectrum for such
purposes.

|. Decision—Service Rules

A. Service Areas

3. The Commission adopts its
proposal in the NPRM and Order to
license new 39 GHz licenses based on
pre-defined geographic areas rather than
the applicant-defined rectangular areas
currently authorized in the 39 GHz
band. Commission-defined service areas
will foster efficient utilization of 39 GHz
spectrum in an expeditious manner and
will provide a more orderly structure for
the licensing process. The Commission
therefore rejects the suggestion by some
commenters that it continue licensing
the 39 GHz band by permitting
applicants to define their own service
areas. For those interested in tailoring a
service area to other smaller or larger
markets, the Commission notes that,
concurrently with the instant
proceeding, it is also proposing service
rules to allow partitioning and
disaggregation by 39 GHz licensees.

4. In choosing the most appropriate
definition for 39 GHz service areas, the
Commission observes that its
conclusion that this band is auctionable
(explained below in Discussion Section
A) requires it to apply the criteria of
section 309(j)(4)(C) of the
Communications Act of 1934, as
amended, (‘“‘Act” or “Communications

Act”). This section mandates that the
Commission consider certain factors
when establishing service areas for
auctionable services. The first of these
criteria is that the service area promote
an equitable distribution of licenses and
services among geographic areas. The
Commission believes that use of BTAs
fulfills this objective because they are
intended to represent the natural flow of
commerce, comprising areas within
which consumers have a community of
interest. As a result, the Commission
believes that BTAs are representative of
the geographic areas in which the types
of services envisioned for the 39 GHz
band are likely to be provided. The
second criterion the Commission is
required to consider is whether the
service area is appropriate to provide
economic opportunity for a wide variety
of applicants, including small
businesses, rural telephone companies,
and businesses owned by members of
minority groups and women. The
Commission believes that BTAS are
sufficiently large to accommodate the
array of services proposed for the 39
GHz band in a manner which provides
opportunities for a variety of licensees.
The BTA-sized service areas for support
spectrum will be compatible with the
primary service areas defined for
broadband PCS providers. The
Commission also believes that other
services, such as telephony, would find
sufficient population within BTAs to
support the pursuit of various business
opportunities. In addition, the
Commission believes that other services
anticipated for 39 GHz spectrum, such
as wireless local loop, competitive
access, local exchange, and Internet
access, are of a local nature for which
use of BTAs also would be appropriate.
Moreover, the Commission believes that
use of BTAs as the service area
definition for the 39 GHz band will also
satisfy the third criterion of section
309(j)(4)(C), which requires that the
Commission establish service areas in a
manner which will promote investment
in and rapid deployment of new
technologies and services. Accordingly,
the Commission agrees with the
commenters who advocate the use of
BTAs for licensing the 39 GHz band.

5. The Commission disagrees with
those commenters who contend that the
service areas for the 39 GHz band
should be based on larger geographic
areas. The Commission believe that
BTAs offer a sufficiently large service
area to allow applicants flexibility in
designing a system to maximize
population coverage and to take
advantage of economies of scale
necessary to support a successful
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operation. Moreover, to the extent that
39 GHz licensees desire to provide
service over a larger geographic region,
the rules the Commission adopt today
will allow them to aggregate BTAs. The
Commission does not believe, however,
nor does the record indicate, that the
majority of licensees will seek to
provide service over vast geographic
regions. Thus, the Commission believes
that larger service areas would be
inappropriate for the 39 GHz band.

6. Finally, although GTE expressed
some concern that any Rand McNally
licensing agreement should be
reasonable, the Commission does not
believe that the existence of Rand
McNally’s copyright interest in the BTA
listings will present an impediment to
use of these areas by 39 GHz band
licensees. The Commission expects that
potential licensees and Rand McNally
will execute a licensing agreement
similar to those already undertaken in
other contexts. In particular, Rand
McNally has already licensed the use of
its copyrighted MTA/BTA listing and
maps for a number of services, such as
PCS, 800 MHz Special Mobile Radio
(SMR) service, and Local Multipoint
Distribution Service (“‘LMDS”’), and the
company has also reached an agreement
with the American Mobile
Telecommunications Association
(“AMTA") for a blanket copyright
license for the conditional use of
copyrighted material in the 900 MHz
SMR service. These agreements
authorize the conditional use of Rand
McNally’s copyrighted material in
connection with these particular
services, require interested persons
using the material to include a legend
on reproductions (as specified in the
license agreement) indicating Rand
McNally’s ownership, and provide for a
payment of a license fee to Rand
McNally.

7. The Commission encourages
interested parties and Rand McNally to
explore the possibility of entering into
blanket license agreements to cover the
39 GHz band. The Commission notes
that a 39 GHz BTA authorization grantee
who does not obtain a copyright license
through a blanket license agreement (or
some other arrangement) with Rand
McNally for use of the copyrighted
material may not rely on the grant of a
BTA-based authorization from the
Commission as a defense to any claim
of copyright infringement brought by
Rand McNally against such grantee. The
MTA/BTA Listings, the MTA/BTA Map
and the license agreements noted above
are available for public inspection at the
Wireless Telecommunications Bureau,
Reference Room, Room 5322, 2025 M
Street, N.W., Washington, D.C., 20554.

B. Permissible Operations in the 39 GHz
Band

8. In the NPRM and Order, the
Commission raised questions about
expanding the array of services
provided in the 39 GHz band to include
point-to-multipoint and mobile
operations. Although these services are
permitted under the Table of
Allocations for this spectrum band, the
only type of service authorized under
the Commission’s current service rules
is point-to-point operations. The 39 GHz
band is currently being licensed and
used for non-Government, terrestrial-
based, fixed, point-to-point microwave
service. In addition, there are no
satellite operations in the 39 GHz band.
Accordingly, the Commission’s efforts
to improve the licensing and service
rules for non-Government service in this
band are not affected by any existing
assignments under different allocations.
The Commission takes note of the fact
that the 39 GHz band contains the
following allocations:

« Domestically, the 38.6-39.5 GHz
portion of the band is allocated for non-
Government use to provide fixed and
mobile services and FSS (space-to-
Earth) on a primary basis. In addition to
these primary allocations, the 39.5-40.0
GHz portion of the band is allocated on
a shared basis between Government and
non-Government users on a primary
basis for FSS (space-to-Earth) and
Mobile-Satellite Service (‘*“MSS”’)
(space-to-Earth). Government use of
39.5-40.0 GHz is limited to military
systems.

* Internationally, the 39 GHz band is
allocated on a co-primary basis for fixed
and mobile services and FSS (space-to-
Earth), and on a secondary basis for use
by the Earth-Exploration Satellite
service (space-to-Earth). The 39.5-40.0
GHz portion of the band is also
allocated on a primary basis for MSS
(space-to-Earth).

9. In the NPRM and Order, the
Commission requested public comment
on whether it should also establish
service rules which would permit point-
to-multipoint and mobile services.
Many parties commenting in this
proceeding have encouraged us to allow
them flexibility to determine the best
uses of the 39 GHz band; in particular,
they have requested authority to provide
point-to-multipoint and mobile service,
as the technology to provide these
services becomes available. The
Commission has considered these
comments in connection with the recent
amendment to section 303 of the
Communications Act concerning criteria
it must consider when permitting
flexible use of the electromagnetic

spectrum, which was enacted after the
NPRM and Order and after the comment
period had been completed in this
proceeding.

i. Point-to-Multipoint Operations

10. Given the fact that the 39 GHz
service is still in its early stages of
development, the Commission believes
that it is imperative that it not take any
regulatory actions that would hamper
the service’s continued development
and growth potential. The Commission
notes, as a general matter, that the type
of services proposed for the 39 GHz
band by the commenters can be offered
on both a point-to-point and point-to-
multipoint basis. Although a few
commenters contend that the
Commission should defer allowing
point-to-multipoint operations in this
band until specific technical rules are
adopted to protect against interference
to point-to-point users (such as
equipment specifications), there is no
evidence in the record that point-to-
point and point-to-multipoint
operations are inherently incompatible
in the same band or licensing area.
Therefore, the Commission will adopt
39 GHz rules for point-to-multipoint
operations.

ii. Mobile Operations

11. The Commission has considered
the comments of several parties
requesting that it establish rules to
permit mobile operations in this band.
Parties opposing authorization of mobile
services in the 39 GHz band argue that
there are no technical parameters to
protect both fixed and mobile
operations from mutual interference.

12. After careful review of the record
evidence, the Commission has decided
to permit implementation of mobile
operations in the 39 GHz band.
Permitting such flexibility will enable
providers to modify their offerings
quickly and efficiently to provide the
services that consumers demand and
that technology makes possible. Thus,
providers will be better positioned to
respond to the dictates of the
marketplace. Moreover, such flexibility
will promote competition by increasing
both the diversity of potential service
offerings and the number of providers
that can offer any service. Thus, the
requirements of section 303(y) are
fulfilled because both technological
development and investment therein
will be stimulated. Moreover, this broad
view of the character of 39 GHz service
comports with the development of the
industry thus far because parties are
developing a wide variety of fixed
services and some parties may be
developing, or planning to develop,
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mobile services technology capable of
operating without interference to fixed
facilities in this band. Accordingly, the
Commission is convinced that
establishing rules for mobile operations
will best serve the public interest. In
addition, the Commission observes that
in a number of other contexts it has
authorized licensees to provide both
mobile and fixed operations within the
same service—e.g., General Wireless
Commercial Services (““GWCS”), the
Commercial Mobile Radio Services
(“CMRS™), and the Interactive Video
and Data Service (“IVDS").

13. For the most part, the objections
that have been raised to mobile
operations in this proceeding are
misplaced. Since the service is licensed
on an exclusive, area-wide basis
(whether by incumbents’ rectangular
service areas or by new licensees’
BTAS), the issue of technical
compatibility of fixed and mobile
operations within a service area is one
that can and should be resolved by the
licensee. To the extent that a licensee
has the technological wherewithal to
provide one or the other, or both, types
of services, the licensee will doso in a
manner that the market directs.
Governmental direction in this service
is unnecessary except to the extent that
the operations of one licensee may
interfere with that of another. Even if
mobile operations are not now
compatible with fixed operations within
a licensee’s service area, if adequate
protections against inter-licensee
interference are in place, a failure to
authorize mobile use in this spectrum
might delay implementation of a dual
(mobile and fixed) operation when it
does become feasible. Accordingly, the
Commission agrees that 39 GHz
licensees should have the flexibility to
provide mobile services.

14. The Commission recognizes that
inter-licensee interference issues are
magnified under this approach. For
example, a mobile unit operating in a
fixed microwave environment on the
same frequency calls for a different
interference analysis and a more
difficult resolution than the operation of
two or more fixed microwave systems
on the identical frequency in the same
vicinity. In addition, the Department of
Defense has stated that it has plans to
implement satellite downlinks at 39.5—
40.5 GHz in the future. NASA has also
identified 39.5-40.0 GHz as a possible
space research band to accommodate
future earth-to-space wideband data
requirements. Such plans, however,
should not affect the continued
development of the 39 GHz band for
non-Government use. The Commission
believes that it is likely that military

satellite systems will be able to share
with non-Government terrestrial and/or
fixed satellite systems, provided that the
Government receiving Earth stations are
limited in number. The Commission
intends to address these interference
issues in a future, separate proceeding
that will focus on developing inter-
licensee and inter-service standards and
criteria. Until these standards and
criteria are adopted the Commission
will not permit mobile operations in the
39 GHz band.

iii. The Balanced Budget Act
Requirements for Flexible Use

15. The Balanced Budget Act
authorizes the Commission to allocate
spectrum so as to provide flexible use,
if such use is consistent with
international agreements to which the
United States is a party and the
Commission finds that: (1) Such an
allocation would be in the public
interest; (2) such use would not deter
investment in communications services
and systems, or technical development;
and (3) such use would not result in
harmful interference among users. In the
NPRM and Order, the Commission
sought comment on whether it should
allow point-to-multipoint and mobile
operations in addition to the traditional
point-to-point services authorized in the
39 GHz band. As discussed supra, the
Commission finds that the flexible use
approach adopted herein is consistent
with the new statute. Accordingly, the
Commission will permit point-to-point,
point-to-multipoint and mobile
operations on the 39 GHz band.
However, as explained supra, the
Commission will defer mobile use until
a future rulemaking proceeding can
establish interference criteria.
Accordingly, the Commission finds, as
required by Section 303(y) of the
Communications Act, as amended by
the Balanced Budget Act, that no
harmful interference will be caused by
allowing both point-to-point and point-
to-multipoint operations in the 39 GHz
band. The Commission concludes
further, based on the above-mentioned
comments in the record, that point-to-
multipoint use will not deter investment
in communications services and
systems, or in technology development.
To the contrary, permitting point-to-
multipoint use will stimulate creative
technology development and facilitate
investment therein. It is in the public
interest to afford 39 GHz licensees
flexibility in the design of their systems
to respond readily to consumer demand
for their services, thus allowing the
marketplace to dictate the best uses for
this band. Accordingly, the Commission
finds that the requirements of Section

303(y) of the Communications Act, as
amended, are fulfilled to justify point-
to-multipoint use of the 39 GHz band as
part of a flexible use approach. While at
this time, the Commission is not
determining the specific provisions for
interference protection with regard to
mobile use, it will adopt such
requirements before permitting mobile
operations in this band.

C. Channeling Plan

16. The existing 39 GHz channeling
plan consists of fourteen paired 50 MHz
channel blocks, with a spacing of 700
MHz between the transmit and receive
frequencies. Within this framework, 39
GHz licensees have the flexibility to
subdivide their channels in the manner
they deem most appropriate to meet
service demands. The Commission will
retain its current channel plan. The
Commission concludes that adopting a
standard subchannelization plan at this
early stage in the development of the 39
GHz service would potentially hamper
licensees’ efforts to meet their customer
demands and could unnecessarily
impose technical and economic costs on
equipment users and limit the range of
services potentially available. Moreover,
given the short propagation
transmission characteristics at these
frequencies, lack of a subchannelization
plan is not likely to cause any
significant coordination problems in the
39 GHz band. Furthermore, because the
Commission anticipates that one of the
uses for the 39 GHz band is provision
of CMRS infrastructure, it is concerned
that adoption of a subchannelization
plan may frustrate such use if it is
inconsistent with the channeling plan
for particular CMRS providers. Thus,
the Commission believes that the
existing approach that allows 39 GHz
licensees to freely subdivide their
channel blocks will not only avoid this
unintended result but also facilitate the
most flexible and efficient use of 39 GHz
spectrum. As the Commission observed
in the NPRM and Order, however, the
Commission’s decision not to adopt a
standard subchannelization plan does
not preclude the industry from
developing its own voluntary standards
in this area.

D. Licensing Rules
i. Eligibility

17. In addressing the eligibility issue,
the Commission inquires whether open
eligibility poses a significant likelihood
of substantial competitive harm in
specific markets, and, if so, whether
eligibility restrictions are an effective

way to address that harm. This
approach results in reliance on
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competitive market forces to guide
license assignment absent a compelling
showing that regulatory intervention to
exclude potential participants is
necessary. Such an approach is
appropriate here because it best
comports with the Commission’s
statutory guidance. When granting the
Commission authority in Section
309(j)(3) to auction spectrum for the
licensing of wireless services, Congress
acknowledged the Commission’s
authority “‘to [specify] eligibility and
other characteristics of such licenses.”
However, Congress specifically directed
that the Commission exercise that
authority so as to “promot[e] * * *
economic opportunity and
competition.” Congress also emphasized
this pro-competitive policy in Section
257, where it articulated a “national
policy” in favor of “‘vigorous economic
competition’ and the elimination of
barriers to market entry by a new
generation of telecommunications
providers. This approach is also
consistent with the Commission’s
analysis in Rulemaking To Amend Parts
1, 2, 21, and 25 of the Commission’s
Rules To Redesignate the 27.5-29.5 GHz
Frequency Band, To Reallocate the
29.5-30.0 GHz Frequency Band, To
Establish Rules and Policies for Local
Multipoint Distribution Service and for
Fixed Satellite Services, Petitions for
Reconsideration of the Denial of
Applications for Waiver of the
Commission’s Common Carrier Point-to-
Point Microwave Radio Service Rules,
CC Docket No. 92-297, Suite 12 Group
Petition for Pioneer Preference, PP-22,
Second Report and Order, Order on
Reconsideration, and Fifth Notice of
Proposed Rulemaking, 62 FR 16514
(April 7, 1997), adopting subpart L of
part 101 of the Commission’s Rules, 47
CFR 101.1001-1112; appeal pending
sub nom. Melcher v. FCC, Case Nos. 93—
110, et al. (D.C. Cir., filed Feb. 8, 1993);
Order on Reconsideration, 62 FR 28373
(May 23, 1997). Finally, implementation
of this approach is consistent with the
court’s treatment of eligibility issues in
Cincinnati Bell Tel. Co. v. FCC, 69 F.3d
752 (6th Cir. 1995), at 760. In that
decision, the Court looked to statistical
data and general economic theory as
support for predictive judgments by the
Commission such as a finding that
eligibility restrictions are required.

18. In the case of the 39 GHz band, the
Commission determines that it is
unlikely that substantial anticompetitive
effects would result from LEC eligibility
for two primary reasons. First, increased
LEC provision of services other than
those provided in local exchange
markets, such as point-to-point

backhaul and backbone transmission,
will not diminish the generally
competitive environment in which
those services are now available.
Second, even presuming that 39 GHz
licenses will enable effective provision
of services that can compete with local
exchange service, such as wireless local
loop, incumbent LECs should have little
or no incentive to acquire those licenses
with the anticompetitive intent of
foreclosing entry by other firms and
preserving market power. An incumbent
strategy of preserving expected future
profits by buying 39 GHz licenses
cannot succeed because there are
numerous other sources of actual and
potential competition. As discussed
supra, there are many non-LEC license
holders in the 39 GHz band currently,
and these licensees will be able to
provide services that compete with
wireline local exchange. In addition, the
Commission’s overall 36-51 GHz band
plan contemplates making available
considerable additional spectrum,
including substantial unencumbered
spectrum, for flexible terrestrial use at
frequencies close to those covered by
this Order. These future licenses should
enable provision of whatever
competitive services can be provided
with the 39 GHz licenses. Further, entry
by other wireless licensees is possible as
well, such as CMRS firms now
authorized to provide fixed services.
Moreover, the Telecommunications Act
of 1996, Public Law 104-104, 110 Stat.
56 (1996), has set the stage for new
facilities-based, wireline entrants such
as interexchange carriers and
competitive LECs, and non-facilities-
based wireline entrants utilizing the
new local competition provisions.
Finally, the Commission has now
provided for one additional potential
competitive option in every region of
the country in the form of the 1150 MHz
LMDS licensee. The Commission has
imposed an eligibility restriction
preventing in-region LECs (and cable
television companies) from acquiring
these large LMDS licenses for three
years, guaranteeing that each license
will be acquired by a firm new to
provision of local exchange in the
service area. Therefore, these licensees
also constitute potential competition for
incumbent LECs providing local
exchange services. Given all these
competitive possibilities, it is
implausible that incumbent LECs would
pursue a strategy of buying 39 GHz
licenses in the hope of foreclosing or
delaying competition, and implausible
that they would succeed if that strategy
were attempted. Therefore, the
Commission finds that LEC eligibility

for these licenses poses no likelihood of
substantial competitive harm.

19. Note that several factors, taken
together, explain the distinction
between the Commission’s resolution of
the eligibility issue here and in the case
of the 1150 MHz LMDS licenses. The
1150 MHz LMDS license blocks are
unusually large, making possible the
provision of voice, video, data, or some
combination of these services. With the
possibility of providing voice cheaply as
part of a set of services, the 1150 MHz
LMDS license is a particularly attractive
competitive option, and incumbents are
particularly likely to attempt acquisition
in order to prevent entry by new
competitors using the LMDS license. In
addition, with only one large LMDS
license available per geographic area,
anticompetitive preemption is quite
feasible and thus the risk of such
acquisition is increased. Moreover, the
39 GHz licenses being made available
within the near future (i.e., within a
similar time frame as the LMDS
spectrum) are encumbered, while LMDS
licenses are largely unencumbered.
Thus, 39 GHz licenses are less likely to
be acquired by incumbent LECs for
anticompetitive motives. Most
importantly, as noted above, given the
fact that the Commission has now
provided for an additional competitive
option by imposing the 1150 MHz
LMDS eligibility restriction, the
competitive circumstances it faces in
this proceeding differ from those it
faced in the LMDS proceeding. The
Commission’s eligibility analysis and
conclusion here, in fact, are consistent
with the Commission’s treatment of
eligibility for the small, 150 MHz, LMDS
licenses.

20. Because the Commission sees no
likely and substantial competitive harm
flowing from LEC eligibility, it rejects
the argument that LECs should be
required to certify compliance with the
“Competitive Checklist” as a
precondition to participation in the 39
GHz auction. The Commission also
notes as a general matter that LEC
eligibility can be expected to yield
efficiency benefits if there are
complementarities between the ultimate
use(s) of 39 GHz spectrum and the
existing LEC services when offered in
the same service area. For example,
LECs might be able to achieve savings
not available to new entrants by taking
advantage of their current infrastructure,
and imposition of restrictions would
prevent realization of such savings.
Restrictions might also prevent
incumbent LECs from experimenting
with certain technology and market
combinations, and preclude or delay
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desirable entry by incumbents into new
markets.

ii. License Term

21. Under the Commission’s previous
rules, all common carrier 39 GHz
licensees who were licensed before
August 1, 1996 (i.e., those licensed
previously under part 21 of the
Commission’s Rules) were subject to a
fixed license term ending February 1,
2001, regardless of the grant date of
their individual licenses. Private carrier
39 GHz licensees authorized before
August 1, 1996 (i.e., those licensed
previously under part 94 of the
Commission’s Rules) received a five-
year license which would run from the
date of license grant. However, both
private and common carrier licenses
granted on or after August 1, 1996, the
effective date of the Part 101 Report and
Order, have a license term not to exceed
ten years. In addition, neither the former
fixed microwave rules in Parts 21 and
94, nor the current ones in the new part
101, expressly provide for a renewal
expectancy for common carrier or
private carrier 39 GHz licensees.

22. The Commission declines to
increase the term to ten years for
incumbents who have received a shorter
period under the rules that predated
those adopted in the Part 101 Report
and Order. When it adopted the part 101
rules, the Commission decided to
conform the license terms of common
carrier and private carrier 39 GHz
licensees on a going forward basis. The
Commission did not, therefore, alter the
conditions under which incumbent
licensees had taken their licenses, and
it left in place a bifurcated approach
toward renewal that would exist until
the incumbents’ current licensing cycle
runs its course. The Commission is
unpersuaded that this approach,
adopted only a year ago, should be
altered.

iii. Performance Requirements: Renewal
and Build-out

23. The Commission noted in the
NPRM and Order that both cellular and
PCS licensees receive a renewal
expectancy, and it proposed adopting a
similar standard in this proceeding.
Commenters support adopting a renewal
expectancy for the 39 GHz service for
similar reasons, as they recognize the
benefits that such a presumption offers.

24. Incumbent 39 GHz licensees are
currently subject to the build-out
requirements of part 101 of the
Commission’s Rules, which require that
at least one link be constructed in a
licensee’s geographic service area
within eighteen months of the date of
license grant. In the NPRM and Order,

the Commission proposed new build-
out requirements for incumbent 39 GHz
licensees in order to ensure that the
spectrum was being used to provide
service to the public. Because of the
Commission’s concern that such
licenses be used to provide service to
the public, the Commission solicited
comment on its proposal to allow
incumbent 39 GHz licensees to retain
their licenses only by meeting specific
construction and loading requirements.
The Commission suggested three basic
construction build-out options, each of
which depended upon a specific
number of fixed stations to be built
within the licensees’ geographic service
area. The build-out options were each
intended to ensure a minimum level of
service. While the proposals represented
a significant departure from the current
build-out rules applicable to these
licensees, in the NPRM and Order the
Commission stated that the purpose of
these proposed measures was to
minimize speculation without harming
existing 39 GHz licensees who are
responsibly developing the spectrum
they have been assigned.

25. The Commission also requested
comment on build-out requirements for
new licensees authorized pursuant to
the competitive bidding rules
promulgated herein. In the NPRM and
Order, the Commission observed that
the Communications Act requires that
any regulations implementing a
competitive bidding system include
performance requirements—such as
appropriate deadlines and penalties for
performance failures—to ensure prompt
delivery of service to rural areas, to
prevent stockpiling or warehousing of
spectrum by licensees, and to promote
investment in and rapid deployment of
new technologies and services. The
build-out requirements that apply to
other fixed, microwave services licensed
on a link-by-link basis, as well as those
requirements that apply to mobile
services, did not appear appropriate for
a fixed, geographically licensed service
like 39 GHz. Accordingly, the
Commission asked for comment on
what other methods it might employ to
ensure that licensees are using their
spectrum, servicing rural areas, and
enabling the provision of new services
to the public. The Commission
suggested that these goals might be
accomplished if it required licensees to
demonstrate substantial service in their
service areas. As the Commission noted
in the NPRM and Order, the use of a
substantial service standard has
precedent in the Commission’s Rules.

26. The performance rules the
Commission is adopting for the 39 GHz
band require each licensee to prove

substantial service in order to achieve
license renewal. The Commission
arrives at this approach based on two
factors. First, the approach satisfies the
dictates of Section 309(j)(4)(B) of the
Communications Act, which requires
the Commission to adopt effective
safeguards and performance
requirements for licensees in connection
with any competitive bidding system.
The Commission believes that the
requirements it establishes herein will
fulfill this obligation, because a license
will be assigned in the first instance
through competitive bidding, with the
result that it will be assigned efficiently
to an entity that has shown, by its
willingness to pay market value, its
willingness to put the license to its best
use.

27. Second, the approach the
Commission is taking with regard to
performance rules is also based on the
record in this proceeding, which
strongly supports giving 39 GHz
licensees a significant degree of
flexibility in meeting their performance
requirement. As described above, the
types of service available from 39 GHz
providers is tremendously varied, and
the service promises to develop in ways
the Commission cannot predict at this
time. Thus, an inflexible performance
requirement might impair innovation
and unnecessarily limit the types of
service offerings 39 GHz licensees can
provide. Permitting licensees to
demonstrate that they are meeting the
goals of a performance requirement with
a showing tailored to their particular
type of operation avoids this pitfall.
Moreover, the Commission’s examples
of presumed substantial service, based
on a specific number of links per
population standard, provides licensees
with a degree of certainty regarding
their license requirements. Accordingly,
the Commission believes that the
performance requirements it establish
herein will permit flexibility in system
design and market development, yet
provide a clear and expeditious
accounting of spectrum use by licensees
to ensure that service is indeed being
provided to the public.

28. The Commission declines to adopt
any of the build-out proposals it made
for incumbent 39 GHz licensees in the
NPRM and Order. The first option
would have required licensees to meet
a specific build-out benchmark. The
Commission has considered a number of
possibilities for such a benchmark, and
it has rejected those that appear
infeasible. The Commission’s principal
proposal fell into this category. The
Commission had proposed to require
any licensee to construct and put in
operation at least four links per 100
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square kilometers of their service area
within 18 months of adoption of a
Report and Order in this proceeding.
The Commission is persuaded by
several commenters’ arguments that
such a build-out requirement would be
unduly restrictive and burdensome,
thus unnecessarily limiting licensees’
service options. For the same reasons,
the Commission rejects a variant of its
principal proposal, which would have
combined the alternatives discussed
below with an 18-month requirement to
construct a certain number of links per
100 kilometers.

29. The other two alternatives the
Commission had proposed for providing
licensees with specific build-out
benchmarks are also problematic. One
alternative provided for a specific
number of links, increasing over time,
per geographic area served by each
licensee. This alternative does not
adequately take into account the
differences among licensees. Under this
requirement, a licensee in a sparsely
populated BTA would have to build an
operation that could provide the same
level of service as a licensee of a
metropolitan BTA. Such an approach
would result in either an overly
burdensome requirement for the
licensee of the smaller market or a very
lenient and almost meaningless
requirement for the licensee of the
metropolitan BTA. Moreover, since
market size is a reasonable proxy for
gauging the appropriate comparative
levels of spectrum use, the Commission
agrees with the consensus of the
commenters that any build-out standard
should therefore be based on market
population or population density. This
approach is, in fact, an underpinning of
standards that have been adopted for
CMRS services such as PCS and SMR.

30. The second alternative would
have required licensees to construct a
specific number of link installations
based on the market’s population. In the
case of 39 GHz, however, the services to
be offered generally will be customized
for each subscriber, and, for the most
part, each subscriber will have
equipment dedicated to its location.
Moreover, 39 GHz licensees are not
likely to install equipment until they
receive an order. The Commission
further notes that some commenters
argue that adoption of a concrete
standard would discourage growth,
stymie new development, and deter
investment in the 39 GHz arena.
Accordingly, the Commission is
concerned that a requirement for a fixed
number of links may interfere with the
market decisions of a particular licensee
and its customers.

31. The Commission concludes that a
showing of substantial service, the
approach it proposed for new 39 GHz
licensees, should be applied to both
incumbent and new licensees in the
band. This approach will permit
flexibility in system design and market
development, while ensuring that
service is being provided to the public.
Although a finding of substantial service
will depend upon the particular type of
service offered by the licensee, one
example of a substantial service
showing for a traditional point-to-point
licensee might consist of four links per
million population within a service
area. This revised performance standard
should ensure that meaningful service
will be provided without unduly
restricting service offerings.

32. One of the principal problems that
commenters identified with the
Commission’s build-out proposals was
that they required too much too soon.
The Commission recognizes that
licensees must be given a reasonable
amount of time to meet a performance
requirement. Parties, particularly
incumbent licensees, also argued that
different build-out standards were
unfair and would place an unreasonable
burden on their ability to respond to
market demands. Accordingly, the
Commission has decided that in order to
impose the least regulatory burden on
licensees as possible, but to remain
consistent with the Commission’s
statutory responsibilities, it will
combine the showing traditionally
required for build-out and the showing
required to acquire a renewal
expectancy into one showing at the time
of renewal. The Commission believes
this will give licensees a sufficient
opportunity to construct their systems.
The Commission believes that applying
a similar performance requirement to all
licensees at the license renewal point
will help establish a level playing field
without compromising the goals of
ensuring efficient spectrum use and
expeditious provision of service to the
public.

33. The Commission recognizes that
existing licensees who obtained their
licenses before August 1, 1996, will
receive a somewhat shorter period from
the date of this decision to meet the
construction threshold (i.e., about four
years). Extending the build-out deadline
past renewal, however, would not be
prudent nor would it appear to be
consistent with the objectives of section
309(j) of the Communications Act.
Moreover, these incumbents already
have had at least a year, and in some
cases more than two years, in which to
set in motion their business plans. Thus,
the Commission does not believe this

approach will adversely affect
incumbent 39 GHz licensees.

34. The Commission concurs with
those commenters who advocate
adopting a renewal expectancy for all
licensees in the 39 GHz band. As with
cellular and broadband PCS licensees,
affording 39 GHz providers the
opportunity to earn a renewal
expectancy will facilitate investment for
their industry, provide stability over the
long run, and better serve the public by
reducing the possibility that proven
operators will be replaced with less
effective licensees. The Commission is
not limiting this opportunity to newly
licensed 39 GHz providers. The build-
out/renewal requirements established
herein will, if met, serve to give the
incumbent licensee a renewal
expectancy as well.

iv. Spectrum Aggregation Limit

35. In the NPRM and Order, the
Commission sought general comment on
whether there should be a limit on the
aggregation of 39 GHz channels within
a single BTA. The Commission also
requested comment on whether the 39
GHz service represents a discrete
market. In the event that the
Commission concluded that this service
did constitute a discrete market, it
indicated that a spectrum aggregation
limit might be advisable to ensure that
there would be an adequate number of
licenses available to meet the needs of
broadband PCS licensees and other
competitors in the wireless marketplace.

36. The Commission agrees with those
commenters who oppose a 39 GHz
spectrum aggregation limit. The record
strongly supports the conclusion that 39
GHz licensees will participate in a
number of broad markets, consisting of
a host of short-range fixed
communications provided by many
operators who employ a range of
different, but substitutable, technologies
(both radio and wire). Therefore, the
Commission is not concerned with
guaranteeing a particular number of 39
GHz competitors or with creating
competition within the 39 GHz band.
Moreover, as the Commission noted
above, there is no evidence that the
1400 megahertz of spectrum in the 39
GHz band is particularly important for,
or unusually suited for, the creation of
competition in two markets where
market power still exists—local
telecommunications services and multi-
channel video program delivery.
Therefore, an aggregation limit is not
needed in order to foster competition in
these two markets. Indeed, a 39 GHz
spectrum aggregation limit that was
applicable to 39 GHz licensees might
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limit the ability of a licensee to bring
efficient competition to these markets.

37. Although the Commission
believes that some of the 39 GHz
spectrum will be used to satisfy CMRS
and private mobile radio infrastructure
needs, it is persuaded by the
commenters that a great portion of this
spectrum likely will be used to provide
other wireless services, e.g., local area
network (“*LAN")-to-LAN, local access
for long distance providers, wireless
augmentations to CAPs’ networks, and
other high capacity data transmission
networks. This is evidenced by current
39 GHz operations, which are not
supporting CMRS communications
infrastructure but generally tend to be
local private line and local bypass
services. Since this arena is already
being served by multiple providers
using a variety of technologies, it is
clear that disaggregated ownership of 39
GHz spectrum is not necessary for the
competitive provision of those services.

38. The Commission also notes that
even the current users of the 39 GHz
band are still in the early stages of
developing their services, and that the
particular uses of this spectrum are still
being defined by the marketplace. As
indicated above, 39 GHz spectrum can
be used for almost any fixed, short-range
communication—the internal parts of
almost any communications system
(mobile or fixed)—or the “last mile” of
any fixed system, whether for voice,
data, video, or more than one of the
foregoing. At this time, the Commission
believes that it would be inappropriate
for us to view the output of 39 GHz
spectrum as falling into any one of these
categories or to find that some limit on
spectrum aggregation in order to foster
competition in that category is
necessary. Accordingly, the Commission
does not believe that it is appropriate to
restrict the amount of 39 GHz spectrum
that may be licensed to any one service
or entity.

39. Moreover, the Commission
concludes that there may be benefits to
the public in terms of efficiencies and
types of services provided if it permits
aggregation of 39 GHz spectrum. For
example, spectrum aggregation would
allow a licensee to expand its operation
and thereby lower the per unit cost of
equipment and its per capita cost of
providing service to subscribers.
Furthermore, a 39 GHz licensee with
substantial spectrum can better compete
with established service providers who
have large transmission capacity. In
addition, the Commission concludes
that it is not likely that aggregation of 39
GHz spectrum by a single entity would
lead to undue market power. The
Commission notes that other service

providers, such as LECs and CAPs, have
some significant competitive advantages
over a competitor using only 39 GHz
spectrum, such as an established
customer base and transmission
facilities that carry much more traffic
than would be possible by a 39 GHz-
based facility using only, for example,
700 MHz of spectrum. In addition, other
service providers are not precluded
from adding fiber or radio transmission
facilities to their existing networks.
Moreover, the Commission has
proposed to make available additional
spectrum enabling more parties to
compete in many of the types of services
proposed by potential 39 GHz service
providers, and it plans to consider these
proceedings in connection with the
Commission’s 36-51 GHz band plan
proceeding. Therefore, the Commission
believes that even if a single licensee
controls a significant part of the 39 GHz
band in a single BTA, it could not
control service prices or limit
competition, given the number of
providers of similar or substitutable
services and the variety of transmission
media at their disposal.

40. The Commission also does not
believe that a spectrum aggregation limit
is warranted to ensure that there is
adequate support spectrum available for
broadband PCS, cellular radio, and
other commercial and private mobile
radio operations. While the use of the 39
GHz band may help meet these needs,
such backhaul and backbone support
can also be provided by using wire-
based technologies and over-the-air
spectrum outside the 39 GHz band (e.g.,
at 6, 11, 18 and 23 GHz). Given this
availability of substitutable spectrum for
backhaul and backbone support,
coupled with the aforementioned
competition that exists to 39 GHz
providers of alternative types of
services, the Commission finds that
imposing a spectrum aggregation limit
for the 39 GHz band would be contrary
to the public interest.

v. Technical Rules

a. Frequency Tolerance and Efficiency
Standard.

41. The Commission has determined
that a frequency tolerance standard is
unnecessary. The Commission’s basis
for this view stems from its desire to
provide 39 GHz licensees flexibility in
the operation of their facilities and to
avoid imposing unnecessary
regulations. In addition, the
Commission believes such a standard
could inhibit technological advances,
for equipment performance is likely to
be influenced by customer demand. For
those that might be concerned that
elimination of this standard may lead to

inter-system interference, the
Commission points to its existing out of
band emission requirements (emission
mask) contained in §101.111 of the
rules. That rule requires frequencies
removed in various percentages from
the center frequency to be attenuated
below the mean power of the
transmitter. This means that the
frequencies at the outer edges of an
assigned 50 MHz channel or at the edge
of an aggregated group of 50 MHz
channels power levels will be
significantly reduced such that
interference to an adjacent channel
licensee is unlikely. Thus, the
Commission believes that strict
adherence to §101.111 will be as
effective in controlling inter-system
interference as the imposition of a
frequency tolerance standard. In
addition, concerns for inter-system
interference should be further eased, as
the Commission is requiring
neighboring and adjacent channel
licensees to engage in frequency
coordination before implementation of
their planned operations.

b. Antenna Requirements.

42. There is evidence in the record
that the Commission’s proposal to
require 39 GHz licensees to employ only
Category A antennas is too restrictive
because parties are contemplating a
variety of system configurations that
would require different types of
antennas, e.g., sectorized or wide beam
units, characteristics of which would be
incompatible with the standards of a
Category A antenna. These models
represent a more cost-effective and
technically suitable alternative to
traditional narrowbeam Category A
antennas when deployed in a point-to-
multipoint configuration. As the
deployment of 39 GHz facilities
increases, the Commission expects other
system configurations to be developed
in which narrowbeam antennas may not
be the optimal solution. The
Commission concludes that the need to
provide 39 GHz licensees the technical
flexibility to meet service demands
outweighs any benefits that would
ensue by adopting the requirement.
Therefore, the Commission declines to
require licensees in the 39 GHz band to
use Category A antennas initially. The
Commission concludes that 39 GHz
licensees should be given the flexibility
to employ antennas other than Category
A types, provided they do not cause
interference problems. Should the use of
an antenna other than a Category A
antenna become the source of an
interference problem, however, the
Commission will require that the
licensee immediately resolve such
interference by replacing the antenna
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with a Category A model or one with

better performance characteristics.
c. Frequency Coordination and Power

Flux Density (‘““‘PFD’’) Limit.

43. The C)c/)mmlssmn is persuaded by
the record that adoption of a PFD limit
or field strength limit now would not
further the Commission’s goal of
facilitating the growth and development
of the 39 GHz spectrum. In this
connection, the Commission notes that
there is a lack of consensus regarding
the parameters necessary to establish a
reasonable and practical PFD or field
strength limit. As a result, the
Commission is concerned that
establishing a service area boundary
PFD or field strength limit without such
information may stifle the development
of advanced 39 GHz technology. Thus,
the Commission declines to adopt such
a standard at this time, and
consequently, it need not reevaluate the
current EIRP at this time. The
Commission concludes that it is in the
public interest to continue to use the
frequency coordination procedures
outlined in §101.103(d) of the
Commission’s Rules. The Commission
describes these procedures, infra, as
modified to implement certain
improvements supported by the record
of this proceeding. Despite the fact that
licensees will not be able to rely on PFD
or field strength limits to avoid the
formal coordination process, the
Commission believes that its modified
coordination procedures will provide
licensees substantial flexibility in
system design while ensuring that inter-
system interference will be kept to a
minimum. The Commission’s
experience with other services
employing frequency coordination
procedures shows that those services
have been successfully implemented
with little delay and rarely result in

unresolved frequency interference cases.

44. Under the Conmimission’s
frequency coordination procedures, 39
GHz licensees will be subject to the
requirements of §101.103(d) of the
Commission’s Rules, with certain
modifications. As a result, they must
provide values for the appropriate
parameters listed in that subsection to
each neighboring BTA licensee
authorized to use adjacent and co-
channel frequencies. Likewise, they
must provide the same information to
each potentially-affected, adjacent-
channel licensee in the same BTA.
Coordinating parties also must supply
technical information related to their
subchannelization plan and system
geometry. Based on the propagation
characteristics of this spectrum,
coordination between neighboring
systems need only encompass
operations located within 16 kilometers

of BTA boundaries. Currently,
§101.103(d) of the Commission’s Rules
gives each party that receives a
coordination notification 30 days in
which to respond. The record in this
proceeding indicates that 30 days is an
inappropriate time frame for operations
in the 39 GHz band because licensees
often offer service that requires much
shorter installation deadlines. In order
to facilitate such rapid service
installation schedules, the Commission
will require that recipients of
coordination notifications respond
within 10 days. Each licensee must
complete this coordination process prior
to initiating service within its service
area. Finally, participating parties
should resolve any problems that
develop during this process. Only
unresolved frequency conflicts should
be reported to the Commission. In such
cases the Commission will resolve the
conflicts. The Commission believes that
the coordination approach it is adopting
does not preclude licensees from
entering into private agreements that
mitigate interference problems. These
agreements may include an arrangement
to conduct a one-time blanket
coordination as opposed to coordinating
each individual link as they are planned
for activation, or arrangements for one
party to compensate another financially
for modifying its operation to
accommodate new installations.

vi. Partitioning and Disaggregation

45, Partitioning is the assignment of
all the spectrum within specific
geographic portions of a licensee’s
service area. Disaggregation is the
assignment of discrete portions or
“blocks’ of licensed spectrum to
another entity. The Commission
concludes that partitioning and
disaggregation should be permitted in
the 39 GHz band. The Commission
further concludes that the option of
partitioning should not be limited to
rural telephone companies but should
be made available to all entities eligible
to be licensees in the 39 GHz band,
including incumbent 39 GHz licensees.
The Commission thus concurs with
commenters who support partitioning,
and notes that no parties opposed this
proposal. The Commission believes that
the availability of these options will
enhance 39 GHz licensees’ flexibility
with respect to system design and
service offerings. The Commission also
believes that partitioning and
disaggregation opportunities further the
objectives of section 309(j) of the
Communications Act by facilitating the
development of niche markets and the
arrival of new entrants, including small
businesses, rural telephone companies
and businesses owned by members of

minority groups and women. In
addition, these tools will promote
efficient use of 39 GHz spectrum.

46. As a result, 39 GHz licensees
acquiring their licenses under the new
rules established herein will be
permitted to acquire partitioned and/or
disaggregated licenses in either of two
ways: (1) They may form bidding
consortia to participate in auctions, and
then partition or disaggregate the
licenses won among consortia
participants after grant; or (2) they may
acquire partitioned or disaggregated 39
GHz licenses from other licensees
through private negotiation and
agreement either before or after the
auction. A licensee planning to partition
or disaggregate its license must first be
granted the license, and the licensee and
partitionee and/or disaggregatee will be
required to file an assignment
application. The Commission will
require that a licensee disaggregate by
frequency pairs. This requirement is
necessary for administrative purposes:
the database necessary to track
authorizations could otherwise become
too cumbersome and complex and
processing could become delayed or
prone to error.

47. Overall, the Commission believes
that partitioning and disaggregation will
promote competition in the 39 GHz
service and expedite the delivery of
service to the public, particularly in
rural areas. Moreover, partitioning and
disaggregation will help to eliminate
market entry barriers pursuant to
section 257 of the Communications Act
by creating smaller, less capital
intensive service areas that may be more
accessible to small entities. The
Commission considers partitioning and
disaggregation effectively to be types of
assignments, which will, therefore,
require prior approval by the
Commission. In authorizing partitioning
and disaggregation, the Commission
will follow existing assignment
procedures.

48. The Commission will require the
entity acquiring a license by partitioning
or disaggregation to satisfy the same
construction requirements as the initial
licensee, regardless of when its license
was acquired. Should a licensee fail to
meet the construction requirements, the
license will cancel automatically. The
cancelled license will, if it was
partitioned from a rectangular service
area, revert to the BTA licensee for that
channel (unless the forfeiting entity is
the BTA licensee for that channel). If the
forfeited license was partitioned from a
BTA, the license will be auctioned. In
addition, parties must comply with the
Commission’s current technical rules
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with respect to service area boundary
limits and protections. Coordination
and negotiation among licensees must
be maintained and applied in licensing
involving partitioned areas and
disaggregated spectrum. Finally, under
partitioning or spectrum disaggregation,
an entity will be authorized to hold its
license for the disaggregated spectrum
or partitioned area for the remainder of
the original license term. The
Commission concludes that this
approach is appropriate because the
Commission should not bestow greater
rights to a licensee receiving its
authorization pursuant to partitioning or
spectrum disaggregation than the
Commission awarded under the terms of
the original license grant.

vii. Regulatory Status

49. The Commission concludes that
39 GHz band licensees should be
permitted to serve as a common carrier
or as a private licensee. Further, those
licensees who select common carrier
regulatory status will be able to provide
private service, and those licensees who
select private service provider
regulatory status may share the use of
their facilities on a non-profit basis or
may offer service on a for-profit, private
carrier basis subject to § 101.135 of the
Commission’s Rules. Under this
scenario, licensees will elect the status
of the services they wish to offer and be
governed by the rules applicable to their
status. Although no commenters
addressed this issue, the Commission
believes this approach will promote
economic efficiencies by reducing
construction and operating costs
associated with having to provide
separate facilities. This result also is
consistent with §101.133(a) of the
Commission’s Rules.

E. Treatment of Incumbent 39 GHz
Licensees

50. Incumbent 39 GHz licensees are
those who have been licensed under the
current fixed microwave rules in 47 CFR
Part 101, or its predecessors, parts 21
(for common carriers) or 94 (for private
carriers). Their service areas are self-
defined and generally are restricted to
point-to-point operations. Many of these
licensees have participated as
commenters in this proceeding, and
include WinStar, ART, BizTel,
Columbia, and a number of PCS
licensees.

i. Reconciling Service Areas of 39 GHz
Incumbents With BTA Service Areas of
New Licensees

51. While the Commission has
decided that BTAs are appropriate for
the new licensing system in the 39 GHz
band, it recognizes that many of the

newly-licensed BTA service areas will
be encumbered by incumbent 39 GHz
band licensees. These incumbents are
authorized in various locations
throughout the country, and their
rectangular service areas will occupy
portions of BTAs or cross BTA
boundaries. After careful consideration
of the concerns expressed by various
commenters, the Commission concludes
that the following approaches are
appropriate.

52. Where an incumbent licensee’s
rectangular service area occupies only a
portion of a BTA, the licensee’s
channels will be available for
application under the new competitive
bidding rules, but the incumbent will
retain the exclusive right to use those
channels within its rectangular service
area. The holder of the BTA
authorization thus will be required to
design its system to protect against
harmful interference to the incumbent
by complying with the Commission’s
interference protection standards. The
Commission notes that should such an
incumbent lose its authority to operate,
the BTA license holder will be entitled
to operate within the portion of the
forfeited rectangular service areas
located within its BTA, without being
subject to competitive bidding. This
approach best serves the public because
it gives the service providers an
incentive to make efficient use of
available spectrum, and it ensures that
any disruption of service will be

remedied as quickly as possible.
53. Where an authorized incumbent

licensee has a rectangular service area
covering an entire BTA, the Commission
will not make those channels available
for “‘overlay” licensing in that BTA.
Unlike the scenario described above, in
this situation a BTA will not have areas
that are currently unassigned. Since
incumbents will be required to
construct and operate pursuant to
Commission Rules, the public should be
assured of receiving service throughout
the BTA without the need to license an
alternative provider.
ii. Repacking

54. Background. In the NPRM and
Order, the Commission asked for
comment on whether incumbent
facilities should be relicensed on their
current frequency or whether incumbent
links should be ““repacked” into a
different portion of the band than
initially occupied. There was very little
discussion by commenters on the issue
of repacking. The Commission’s general
approach up to this point has been to
refrain from repacking, if possible. The
Commission finds that repacking the 39
GHz band would cause a significant
disruption of incumbent 39 operations.

As noted throughout this proceeding,
the Commission does not intend to alter
or restrict significantly the operations of
incumbents. Moreover, the Commission
believes that it can coordinate with the
extant licenses of 39 GHz incumbents so
that they will not impair the
Commission’s new licensing system
using BTAs and 50-MHz channel
blocks. Accordingly, the Commission
does not believe that repacking is
necessary under these circumstances.

iii. Disposition of Pending 39 GHz Band
Applications

a. Background.

55. On November 13, 1995, the
Wireless Telecommunications Bureau
(“‘Bureau’), pursuant to delegated
authority, adopted and released an
Order (“‘Freeze Order’), 61 FR 8062
(March 1, 1996), announcing that the
Commission would no longer accept for
filing any new applications for 39 GHz
licenses in the Common Carrier or
Operational Fixed Point-to-Point
Microwave Radio Services, pending
Commission action on the TIA Petition.
The Freeze Order was made effective
upon its release.

56. The NPRM and Order, supra,
extended the freeze, providing that
pending applications would be
processed only if (1) they were not
mutually exclusive with other
applications at the time of the Bureau’s
Freeze Order, and (2) the 60-day period
for filing mutually exclusive
applications had expired prior to
November 13, 1995 (i.e., the
applications were “ripe’’). The NPRM
and Order further provided that those
applications that were mutually
exclusive with others as of November
13, 1995, or within the 60-day period for
filing competing applications on or after
November 13, 1995, would be held in
abeyance for processing and disposition.
In addition, amendments to these frozen
applications received on or after
November 13, 1995, were also held in
abeyance. Moreover, applications for
modification of existing 39 GHz licenses
(e.g., applications to modify existing
licenses for the purpose of changing the
height of an antenna) filed on or after
November 13, 1995, were held in
abeyance, as well as amendments
thereto that were filed on or after
November 13, 1995. Finally, no new
applications to modify existing licenses,
or amendments to pending modification
applications, were to be accepted for
filing on or after December 15, 1995,
unless they (1) did not involve any
enlargement of any portion of the
proposed area of operation, and (2) did
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not change frequency blocks, other than
to delete one or more.

57. On January 16, 1996, Commco
filed a Petition for Reconsideration and
an Emergency Request for Stay, asking
the Commission to vacate that portion of
the NPRM and Order imposing an
interim freeze on the processing of
mutually exclusive applications to
establish new facilities in the 39 GHz
band, including amendments thereto,
pending as of November 13, 1995.
BizTel, GHZ Equipment Company, Inc.
(““GEC™), and TIA filed comments in
support of the Stay Request.
Additionally, on January 16, 1996, DCT
Communications, Inc., filed a Petition
for Partial Reconsideration, requesting
that the Commission process (a) minor
amendments, at least those that
eliminate mutual exclusivity, and (b) as-
yet uncontested applications for which
the 60-day period for filing mutually
exclusive applications had not expired
prior to the November 13, 1995, Freeze
Order.

58. In its Memorandum Opinion and
Order, supra, the Commission
reconsidered certain aspects of the
Commission’s processing freeze and
decided to lift the processing freeze on
amendments of right filed before
December 15, 1995. Thus, all
applications that were amended to
resolve mutual exclusivity before that
date were to be processed, provided
they had completed their 60-day public
notice period as of November 13, 1995.
In addition, the Commission clarified
that applications to modify existing 39
GHz licenses and amendments thereto
were to be processed regardless of when
filed, provided they neither enlarge the
service area nor change the assigned
frequency blocks (except to delete
them). In all other respects, the
Commission’s decisions regarding the
filing and processing of 39 GHz
applications and amendments were
unaffected by the reconsideration
decision. A summary of other main
points of the decision follows:

« The Commission decided to process
those amendments of right filed on or
after November 13, 1995, but before

December 15, 1995.
¢ The Commission noted that all

other amendments filed on or after
November 13, 1995, would continue to

be held in abeyance.
¢ The Commission affirmed its

decision to continue to hold in abeyance
all pending mutually exclusive
applications, unless the mutual
exclusivity was resolved by an
amendment of right filed before
December 15, 1995. Where the mutual
exclusivity was resolved, the
Commission expressly stated that it
would process the application provided

that the application was “ripe’ as of
November 13, 1995—i.e., that it had
been placed on public notice and
completed the 60-day cut-off period for
filing of competing applications as of

November 13, 1995.
¢ The Commission affirmed its

decision to hold in abeyance all
applications that had not been placed
on public notice or completed the 60-
day cut-off period as of November 13,
1995.

b. Processing of Pending Applications.

59. In view of the goals of this
proceeding, e.g., to foster competition
among different service providers, to
promote maximum efficient use of the
spectrum, and to provide efficient
service to customers by improving the
licensing procedure, the Commission
concludes that what follows is the best
approach for processing currently
pending 39 GHz license applications
that were affected by the November 13,
1995, Freeze Order and the December
15, 1995, freeze. The Commission has
processed: (1) Those 39 GHz
applications that were not mutually
exclusive as of December 15, 1995, and
that, as of November 13, 1995, had
passed the 60-day cut-off period for
filing competing applications, and (2)
applications to modify existing licenses
(“modification applications”), or
amendments to modification
applications, which do not enlarge the
service area or change frequency blocks,
except to delete them. For the reasons
that follow, the Commission has
decided to dismiss, without prejudice,
all other applications that have
remained subject to the freeze, i.e., (1)
applications that are mutually
exclusive, (2) applications that were not
yet on public notice, or for which the
60-day cut-off period had not been
completed prior to November 13, 1995,
and (3) modification applications or
amendments thereto that do not meet
the criteria set out infra, in paragraph
95. These applicants may reapply under
the new geographic area licensing rules
established in this proceeding.

i. Pending Mutually Exclusive 39 GHz
Applications.

60. PCS and other CMRS licensees,
equipment manufacturers, and the
Telecommunications Industry
Association (TIA) ask that the
Commission process 39 GHz
applications that are pending and
mutually exclusive. GTE Service
Corporation (GTE), however, urges us
either to (1) dismiss the pending 39 GHz
applications that the Commission is
holding in abeyance and open a new
application filing window for such
frequencies and licensing areas under
the new rules that the Commission

adopts in this proceeding; or (2) retain
those applications on file and permit
other interested parties to file competing
applications that will be processed
pursuant to adopted competitive
bidding procedures and corresponding
rules for 39 GHz authorizations. Some
commenters recommend a specific time
frame for allowing 39 GHz license
applicants to resolve mutual exclusivity,
i.e., between 60 days and six months
after a Report and Order is issued in this
proceeding. In its Comments filed on
March 4, 1996, Bachow and Associates,
Inc. (Bachow) asks that the Commission
dismiss, without prejudice, any
mutually exclusive applications that
remain after the time for resolving
mutual exclusivity passes.

61. Some commenters further ask that
the Commission dismiss as defective
any applications which did not limit
themselves to only one specified 39 GHz
channel as of November 13, 1995, or
which otherwise failed to satisfy the
Public Notice, Mimeo No. 44787
(released Sept. 16, 1994), that described
the processing procedures and rules
applicable to the 39 GHz band. Under
this approach, any remaining applicants
that are still subject to mutual
exclusivity would be allowed to file
amendments to reduce their proposed
service area contours or otherwise enter
into settlement agreements to resolve
their conflicts.

62. The Commission has determined
that the best approach for processing
pending mutually exclusive
applications is to dismiss them without
prejudice, and to allow these applicants
to submit new applications under the
competitive bidding rules established in
this proceeding. The Commission takes
this action because it finds that this
procedure will optimize the public
interest by promoting fair and efficient
licensing practices. As the Commission
discusses below, (‘*‘Auctionability of the
39 GHz Band™), the use of a competitive
bidding system for licensing the 39 GHz
band constitutes the best method for
choosing among mutually exclusive
applicants. Competitive bidding allows
spectrum to be acquired by the parties
who value it most highly and increases
the likelihood that innovative,
competitive services will be offered to
consumers. These benefits will be lost,
in part, if the Commission were to
process pending mutually exclusive
applications under its old rules.
Moreover, under such an approach,
those pending mutually exclusive
applications that cannot be
accommodated by the availability of
alternative frequencies would be subject
to comparative hearing (either formal or
informal). While these rules may be
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useful in other bands to address the rare
situation in which two point-to-point
links cannot be coordinated to avoid
interference, in the 39 GHz band,
applicants seek to serve geographic
areas rather than to provide service on

a single point-to-point link basis. This,
coupled with the exponential growth in
demand for 39 GHz spectrum, results in
a significant number of mutually
exclusive applications, including
“daisy-chain’ situations, among entities
seeking to acquire spectrum. Resolving
these mutually exclusive applications
through comparative hearings would be
much slower and possibly more costly,
both to the government and applicants,
than competitive bidding.

63. The Commission also finds that
those who believe that they should be
afforded the opportunity to amend their
pending applications to avoid mutual
exclusivity had ample opportunity to
file such amendments prior to the
commencement of this rule making. The
Commission is not convinced that
parties who have not already entered
such agreements will successfully
accomplish such agreements now.
Moreover, even if such agreements are
possible, the parties will have the
opportunity to accomplish similar
results through the partitioning and
disaggregation rules the Commission is
adopting today. Similarly, parties may
resolve existing conflicts by forming
joint ventures or similar arrangements to
apply for BTA licenses. If, however, the
Commission permitted pending
mutually exclusive applicants to resolve
their conflicts outside the structure of
the competitive bidding process, other
entities would be foreclosed from an
opportunity to apply for 39 GHz
spectrum under the flexible rules the
Commission adopts herein. This would
have the result of limiting the pool of
potential applicants to those who have
already filed under the current, more
restrictive rules, and may inhibit the
development of new and innovative
services in this spectrum. Accordingly,
the Commission finds that existing
applicants have a reasonable avenue of
relief for their concerns in the
procedures it adopts herein, and
accordingly denies their requests.

ii. Applications Within the 60-day
Public Notice Period on November 13,
1995.

64. Some petitioners and commenters
argue that the Commission should
process the “unripe’ applications—
those that had not passed the 60-day
public notice period as of the date of the
November 13, 1995, Freeze Order.
According to DCT, for example, all
applications that have been or should
have been placed on public notice
announcing their susceptibility to

petitions to deny as required by section
309 of the Communications Act meet
the processing requirements of the
Communications Act. DCT contends
that the disparate treatment of these
applications and those the Commission
have decided to process would only
make sense if there were no vacant
channel pairs available for a second
applicant in the same service area. DCT
and WinStar argue that under the rules,
if there were a vacant channel pair, a
second applicant would have to yield
ultimately to the first-in-time applicant
with respect to the frequencies specified
by the first-in-time applicant.

65. In the Memorandum Opinion and
Order, supra, the Commission held that
unripe applications would continue to
be held in abeyance because, until the
Commission had completed its
consideration of the record, the
Commission was not in a position to
state whether further applications may
be filed, or how the applications
presently held in abeyance would have
been treated. Having concluded here
that the 39 GHz band should be subject
to significantly different rules than the
ones used previously, the Commission
believes that the most fair and
reasonable approach with regard to
pending unripe applications is to
dismiss them and allow these applicants
to reapply under the new rules set forth
in this proceeding. Taking into account
its conclusion that these new rules
further the public interest, the
Commission believes that applying the
new 39 GHz rules to those applications
that were still subject to the possibility
of competing applications under the
former rules adequately balances the
expectations of applicants with the
public need for a better system for
licensing use of the 39 GHz band. The
Commission further believes that it has
crafted a fair approach because such
applicants will be permitted to apply for
spectrum under the new rules.

iii. Modification Applications.

66. In the NPRM and Order, the

Commission stated that it would hold in
abeyance modification applications, and
any amendments thereto, that were filed
on or after November 13, 1995, the date
of the Freeze Order. The Commission
stated that no new applications to
modify existing licenses would be
accepted after December 15, 1995,
unless they did not involve any
enlargement in any portion of the
service area and did not change

frequency blocks (unless to delete one).
67. In the Memorandum Opinion and

Order, supra, the Commission clarified
that any pending modification
application or amendment thereto filed
prior to November 13, 1995, was to be
processed. Modification applications or

amendments to such applications, filed
between November 13 and December
15, 1995, which meet the criteria of
§101.59 of the Commission’s Rules and
which do not enlarge the applicant
licensee’s service area, were to be
accepted for filing and processed. Any
modification application, or amendment
thereto, which meets the criteria of
§101.61 of the Commission’s Rules
were likewise to be accepted for filing
and processed. All other modification
applications and amendments thereto
were to be held in abeyance.

68. For the same reasons that the
Commission dismisses without
prejudice the pending mutually
exclusive and unripe applications as
discussed supra, the Commission also
dismisses without prejudice any
modification application held in
abeyance pursuant to the freeze. Such
applications, if granted under the
previous rules, would frustrate the goals
underlying this proceeding by
continuing the licensing scheme which
the Commission is abandoning with this
Report and Order. As discussed supra,
the Commission must choose a point
from which its new rules will apply,
taking into account its conclusion that
these new rules are in the best interest
of the public for the development of
new services in the 39 GHz band. The
Commission believes that it is fair to
dismiss major modification applications
because such applicants will be
permitted to apply for additional
spectrum, without disadvantaging
potential new entrants, under the new
rules.

iv. Applications That Are Partially
Mutually Exclusive.

69. There are seven applications that
are partially mutually exclusive. That is,
these applications request more than
one frequency pair, some of which are
mutually exclusive with frequencies
requested in other applications and
some of which are not mutually
exclusive. Although the non-mutually
exclusive portion of these applications
was subject to processing under the
Commission’s December 15, 1995,
NPRM and Order, the mutually
exclusive portion of each of the
applications was required to be held in
abeyance. The divided status of these
applications has presented a unique
processing issue. The Commission’s
electronic process for addressing these
applications does not permit partial
grants because there is no capability for
allowing an application to remain in
pending status if final action has been
taken on a portion of it. As a result, the
Commission has not been able to
process the non-mutually exclusive
portion of these applications until it had
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reached a decision regarding the
disposition of pending mutually-
exclusive applications in general. As the
Commission has now made this
determination, it will process these
applications as follows. Specifically, it
will process to completion that portion
of each of these applications that is non-
mutually exclusive with other
applications. However, the Commission
will dismiss the remainder of the
application which cannot be granted
due to mutual exclusivity, consistent
with the Commission’s order herein.

I1. Decision—Competitive Bidding
Issues

A. Auctionability of the 39 GHz Band

70. Background. In the NPRM and
Order, 61 FR 2465 (January 26, 1996),
the Commission proposed to use
competitive bidding to select among
mutually exclusive applications for
initial licenses in the 39 GHz band. The
Commission reconsidered its previous
decision not to license intermediate
links by competitive bidding and the
various factors that influenced its
decision. First, the Commission noted
that point-to-point microwave channels
used as part of end-to-end subscriber-
based service offerings meet the
“principal use” requirement of the
Communications Act. Second, because
BTAs are large areas, the Commission
stated that defining service areas by
BTAs likely will result in the filing of
mutually exclusive applications. Third,
the Commission noted that based upon
experience with auctions in other
services, an auction for intermediate
links within a well-defined service area
will neither significantly delay the
provision of other services, such as PCS,
to the public nor impose significant
administrative costs on the applicants or
the Commission. Fourth, the
Commission noted that by placing
licenses in the hands of those who value
this spectrum most highly, competitive
bidding will likely promote the
development and rapid deployment of
new technologies and ensure that new
and innovative technologies are readily
accessible to the American people.
Finally, the Commission noted that
some of the licensees in the 39 GHz
band have offered to sell or lease their
licenses and may never have intended
to directly serve the public, but rather
to hold their own auctions and thereby
deprive the public of the
aforementioned benefits.

71. Discussion. Upon consideration of
the record in this proceeding, the
Commission concludes that auctioning
the 39 GHz band meets the new criteria
set forth in §309(j) of the

Communications Act, as amended by
the Balanced Budget Act of 1997
(“‘Budget Act”). During the pendency of
this proceeding and after comments
were received in this proceeding,
Congress enacted the Budget Act which
extended and expanded the
Commission’s auction authority. Many
commenters support the award of
unallocated spectrum through auctions
for the 39 GHz band. Using the pre-
Budget Act criteria for auctionability of
spectrum, some commenters argued that
the 39 GHz band did not meet such
criteria because: (1) The band is being
used for providing intermediate links
and, therefore, is not principally being
used to garner compensation from
subscribers as required under the former
“principal use” criterion of the Act; (2)
an auction of the 39 GHz band does not
promote the objectives contained in the
Act; and (3) an auction of intermediate
links could significantly delay the
development and deployment of new
products and services and impose
significant costs on licensees and the
Commission. As discussed below, as a
result of the Budget Act provisions, the
“principal use” criterion of 309(j)(2)(A)
and ‘““promote the objectives’ criterion
of 309(j)(2)(B) and 309(j)(3) of the Act no
longer govern the auctionability of
electromagnetic spectrum. Thus, the
Commission does not find these
arguments to be compelling reasons not
to employ competitive bidding
procedures for 39 GHz spectrum.

72. Under the Budget Act, the
Commission’s auction authority covers
all mutually exclusive applications for
initial licenses or construction permits,
with three limited exceptions which are
not applicable in this proceeding. The
Budget Act replaced language in section
309(j)(2), formerly called “Uses to
Which Bidding May Apply,” which
stated the requirements for spectrum to
be auctionable (i.e., a determination that
the principle use of the spectrum will be
on a subscription basis and that
competitive bidding will promote the
objectives stated in section 309(j)(3))
with a new paragraph that expands the
Commission’s auction authority. Under
amended section 309(j) the Commission
has the authority to auction the 39 GHz
band.

73. DCT contends that using
competitive bidding procedures for this
band violates §8 309(j)(1) and
309(j)(6)(E), because the Commission is
required to use various means to avoid
mutual exclusivity, including the use of
engineering solutions, negotiate
threshold qualifications and service
regulations, and licensing proceedings,
before turning to auctions. DCT argues
that because the NPRM and Order finds

that current point-to-point rules are
structured to avoid mutual exclusivity
through frequency coordination,
changing the rules to license by BTAs is
tantamount to adopting a licensing
system designed to encourage mutual
exclusivity. The Commission rejects
DCT’s contentions. The 39 GHz band
has been the subject of significantly
increased requests for large rectangular
service areas and multiple channels.
Frequency coordination techniques,
suitable for the level of point-to-point
spectrum demand existing prior to the
existence of emerging technologies, are
no longer adequate. The use of pre-
defined geographic areas rather than the
applicant-defined rectangular areas
currently used as service areas furthers
the Commission’s public interest goals,
as concluded above. As the Commission
noted, supra, predetermined service
areas will provide a more orderly
structure for the licensing process and
will foster efficient utilization of the 39
GHz spectrum in an expeditious
manner. Indeed, the use of applicant-
defined service areas can actually slow
the delivery of services because the
processing of each application requires
extensive analysis and review by
Commission staff.

74. Similarly, the Commission also
rejects DCT’s related contention that the
proposed auction framework for the 39
GHz band—simultaneous multiple
round bidding, the Milgrom-Wilson
activity rule and the simultaneous
stopping rule—encourages mutual
exclusivity of applications. DCT further
rejects the proposed rule that would
have limited licensees to an interest in
four channel blocks contending that the
“expansion of the number of channels
which an applicant may receive from a
de facto one channel to four channels
also encourages mutual exclusivity.”
The competitive bidding rules proposed
have been used successfully in previous
auctions and are intended to provide
flexibility to bidders to pursue different
strategies for interrelated licenses.
Finally, as noted surpa, the Commission
has decided not to place any limit on
the number of channels a licensee may
hold. The Commission rejects the
contention that this will encourage
mutual exclusivity, but rather believes
that this will best foster the creation and
deployment of new services. As
discussed below, various other auction
provisions adopted here will address
the speculative bidding concerns raised
by DCT.

75. While the Commission believes
that competitive bidding will place
licenses in the hands of those who value
them the most, various commenters
propose other methods for licensing this
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band. DCR, for example, proposes that
the Commission use the alternative
licensing proposal set forth in the
NPRM and Order. TGI proposes tight
usage requirements, e.g., existing
permittees would have six months from
completion of rule making to construct
and commence operation of their
systems. Bachow proposes that the
Commission adopt a going-forward
licensing approach that provides for,
among other things, applicant-defined
service areas in contrast to geographic
licensing; public notice and thirty-day
cut-off windows; exhaustion of
coordination efforts prior to any
auction; and reasonable build-out
requirements. Finally, Ameritech and
others state that after the Commission
has finished processing 39 GHz
amendments, there likely will be little
or no desirable spectrum for any
subsequent overlay auction of the 39
GHz channels. These commenters
recommend that, in lieu of auctions, the
Commission make the 39 GHz band
available for the licensing of point-to-
point paths. While the Commission
notes these various proposals, the
Commission concludes that the Budget
Act’s amendments to section 309(j) of
the Act directs it to auction the 39 GHz
band.

76. The Commission also notes that
under the Budget Act amendments, it is
required to provide adequate time
before the issuance of bidding rules to
permit notice and comment, and after
the issuance of bidding rules to ensure
adequate time for interested parties to
assess the market and develop their
strategies or approaches as required
under section 309(j)(3)(E). The
Commission believes it has satisfied the
first requirement by seeking comment in
the NPRM and Order. As to the second
requirement, the Bureau recently
released a Public Notice announcing
general time frames for upcoming
auctions. The Commission anticipates
that the Bureau will routinely release
similar public notices in the future. The
Commission believes that the release of
such public notices combined with the
release of a Public Notice announcing
the 39 GHz auction should ensure that
interested parties have adequate time to
assess the market and develop their
strategies.

B. Competitive Bidding Design and
Procedures

i. Competitive Bidding Design

77. Background. In the NPRM and
Order, the Commission tentatively
concluded that simultaneous multiple

round auctions are appropriate for this
band. The Commission noted that

compared with other bidding
mechanisms, simultaneous multiple
round bidding will generate the most
information about license values during
the course of the auction and provide
bidders with the most flexibility to
pursue back-up strategies.

78. Discussion. Based on the record in
this proceeding and the Commission’s
successful experience conducting
simultaneous multiple round auctions
for other services, the Commission
believes a simultaneous multiple round
auction design is the preferable
competitive bidding design for the 39
GHz band. The commenters generally
support the proposal to use
simultaneous multiple round auctions
for selecting among mutually exclusive
applicants. In addition, the Commission
believes that the value of these licenses
will be significantly interdependent
because of the desirability of aggregation
across geographic regions. Under these
circumstances, simultaneous multiple
round bidding will generate more
information about license values during
the course of the auction and provide
bidders with more flexibility to pursue
back-up strategies, than if the licenses
were auctioned separately.

79. DCT, on the other hand, argues
that simultaneous multiple round
auctions give applicants only one
opportunity to file for any or all
channels and that this approach creates
an urgency to file for channels that the
applicant would not otherwise seek,
thereby fostering unnecessary creation
of mutual exclusivity. DCT’s argument
misses several points. As an initial
matter, the Commission is not proposing
to auction all of the channels at one
time but rather in a series of
simultaneous multiple round auctions
in which three channels would be
placed up for bid in each auction. See
infra. Thus, applicants will have more
than one opportunity to file for
channels. Moreover, the nature of this
auction design provides bidders with
flexibility to pursue different strategies
for interrelated licenses. Specifically, it
allows a bidder to pursue substitute
licenses in the event it fails to obtain its
first choices. In addition, the
Commission believes that the upfront
payment requirement and its
withdrawal rules provide a sufficient
deterrent against applicants seeking
licenses that they do not want or intend
to use. Notwithstanding its conclusion
regarding the use of simultaneous
multiple round bidding, the
Commission retains the discretion to
use a different methodology if that
proves to be more administratively
efficient.

ii. Applicability of Part 1, Standardized
Auction Rules

80. In the Competitive Bidding
Second Report and Order, 59 FR 22980
(May 4, 1994) as modified by the
Competitive Bidding Second
Memorandum Opinion and Order, 59
FR 44272 (August 26, 1994), the
Commission established general
competitive bidding rules for all
auctionable services, but also stated that
such rules may be modified on a
service-specific basis. These general
competitive bidding rules are contained
in part 1 of the Commission’s Rules. In
the recent Order, Memorandum Opinion
and Order and Notice of Proposed Rule
Making in WT Docket No. 97-82, 62 FR
13540 (March 21, 1997), the
Commission amended some of the part
1 provisions, and proposed further
amendments to the part 1 rules to
streamline its auction procedures.
Accordingly, for the 39 GHz band, the
Commission will follow the competitive
bidding rules contained in, or ultimately
established for, Subpart Q of part 1 of
the Commission’s Rules, as amended by
the part 1 proceedings and related
decisions, unless specifically indicated
otherwise below.

C. Bidding Issues

i. Grouping of Licenses

81. Background. The Commission
determined in the Competitive Bidding
Second Report and Order that highly
interdependent licenses should be
grouped together and put up for bid at
the same time in a multiple round
auction because such grouping provides
bidders with the most information about
the complementary and substitutable
licenses during the course of the
auction. In the NPRM and Order, the
Commission requested comment on
whether it should endeavor to have a
single auction. The Commission also
solicited comments on alternative
license groupings and requested bidders
to explain how such groupings would
benefit bidders.

82. Discussion. The Commission
believes that all 39 GHz licenses are
significantly interdependent. As a
result, the optimal grouping of the
licenses would be to put all of the
licenses up for bid at the same time in
order for bidders to have information
about the prices of complementary and
substitutable licenses during the
auction. However, due to the large
number of licenses anticipated to be
auctioned (approximately 6,900), this
approach may be burdensome for
bidders. Specifically, placing all of the
39 GHz licenses up for bid in a single
auction may overwhelm bidders with
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the processing necessary to analyze
effectively and efficiently the amount of
information associated with such a large
number of licenses. The Commission
concludes that a series of simultaneous
multiple round auctions would be more
advantageous to bidders and the most
administratively feasible means of
distributing these licenses. At this time,
the Commission believes that three
channel pairs should be placed up for
bid in each auction based on its review
of the applicants’ requests for channels
in the 39 GHz band. The Commission
nonetheless reserves the discretion to
change the number of channels offered
during an auction if it is efficient and
administratively feasible to do so and
delegate such authority to the Bureau.

ii. Reserve Price or Minimum Opening
Bids

83. When licenses are subject to
auction, the recently enacted Budget Act
requires the Commission to prescribe
methods by which a reasonable reserve
price or a minimum opening bid is
established, unless a determination is
made that such an assessment is not in
the public interest. Recently, in
conjunction with the 800 MHz
Specialized Mobile Radio (“SMR”’)
Service auction, the Bureau, pursuant to
the Budget Act’s provisions calling for
the establishment of reserve prices or
minimum opening bids in FCC auctions,
proposed, inter alia, a formula for
determining a reserve price or minimum
opening bid for licenses, and sought
comment on its formula and other
proposals for the auction scheduled to
begin on October 28, 1997. For the 39
GHz auction, the Commission directs
the Bureau to issue a similar public
notice proposing a method for
determining a reserve price or minimum
opening bid for 39 GHz licenses subject
to auction and seeking comment on its
proposed method and other proposals.

iii. Bid Increments

84. Background. Consistent with the
approach for previous simultaneous
multiple round auctions for other
services, in the NPRM and Order the
Commission proposed to establish
minimum bid increments for bidding in
each round of the auction based on the
same considerations given in the
Commission’s prior orders. The
Commission proposed that the bid
increment be the greater of either: (1) A
percentage of the high bid from the
previous round or (2) a fixed dollar
amount per megahertz per service area
population (*““MHz-pops”). The
Commission also proposed to retain the
discretion to vary the minimum bid
increments for individual licenses or

groups of licenses at any time before or
during the course of the auction, based
on the number of bidders, bidding
activity, and the aggregate high bid
amounts.

85. Discussion. The Commission
adopts its bid increment proposals,
particularly given that no commenters
opposed them. In fact, Milliwave
supports the Commission’s proposal to
retain the discretion with respect to
bidding increments. The Commission
will follow the practice that it has used
for other auctions and delegates
authority to the Bureau to announce, by
Public Notice prior to the auction, the
general guidelines for bid increments.

iv. Stopping Rules

86. Background. When simultaneous
multiple round auctions are used, a
stopping rule must be established for
determining when the auction is over.
In simultaneous multiple round
auctions, bidding may close separately
on individual licenses, simultaneously
on all licenses, or a hybrid approach
may be used. Generally, the
Commission proposed to adopt a
simultaneous stopping rule in the 39
GHz auction in which bidding generally
remains open on all licenses until there
is no new acceptable bid for any license.
In order to move the auction toward
closure more quickly, the Commission
further proposed to retain the discretion
to declare when the auction will end, to
vary the duration of bidding rounds or
the interval at which bids are accepted.

87. Discussion. The Commission will
adopt a simultaneous stopping rule
whereby bidding will remain open on
all licenses in an auction until bidding
stops on every license. The Commission
believes that allowing simultaneous
closing for all licenses will afford
bidders flexibility to pursue back-up
strategies without running the risk that
bidders will hold back their bidding
until final rounds. As a general matter,
the auction will close after one round
passes in which no new valid bids or
proactive activity rule waivers are
submitted. In any event, the
Commission adopts its proposal to
retain the discretion to keep an auction
open even if no new acceptable bids and
no proactive waivers are submitted in a
single round. Milliwave supports the
Commission’s proposal to retain such
discretion. In the event that the
Commission exercises this discretion,
the effect will be the same as if a bidder
has submitted a proactive waiver. The
Commission also retains the discretion
to announce license-by-license closings.

88. The Commission further retains
the discretion to declare after 40 rounds
that the auction will end after some

specified number of additional rounds.
Under such an approach, bids will be
accepted only on licenses where the
high bid has increased in the last three
rounds. This will deter bidders from
continuing to bid on a few low value
licenses solely to delay the closing of
the auction. It also will enable the
Commission to end the auction when it
determines that the benefits of
terminating the auction and issuing
licenses exceed the likely benefits of
continuing to allow bidding.

v. Activity Rules

89. Background. In the Competitive
Bidding Second Report and Order, the
Commission adopted the Milgrom-
Wilson activity rule as the preferred
activity rule when a simultaneous
stopping rule is used. The Milgrom-
Wilson approach encourages bidders to
participate in early rounds by limiting
their maximum participation to some
multiple of their minimum participation
level. In the NPRM and Order, the
Commission tentatively concluded that
the Milgrom-Wilson activity rule should
be used in conjunction with the
proposed simultaneous stopping rule for
this auction. The Commission indicated
its belief that the Milgrom-Wilson
approach would best achieve the
Commission’s goals of affording bidders
flexibility to pursue backup strategies,
while at the same time ensuring that
simultaneous auctions are concluded
within a reasonable period of time.

90. Discussion. In accordance with
§1.2104 of the Commission’s Rules and
the guidelines adopted in the
Competitive Bidding Second Report and
Order, the Commission will employ the
Milgrom-Wilson activity rule for the 39
GHz auction. Milliwave supports
adoption of this rule. DCT appears to
argue that the activity rule adds an
incentive for bidders to apply for areas
they do not intend to serve. No other
comments on this issue were received.
DCT’s argument with respect to this
activity rule is misplaced. The activity
rules do not encourage applicants to
apply for more licenses than they intend
to use, and actually has the opposite
effect. Indeed, the total number of
licenses applied for determines the
activity requirement. Therefore, the
greater the number of licenses an
applicant applies for the greater its
activity level must be in order to
maintain eligibility in the auction.

91. For the 39 GHz auction, the
Commission will generally use the
Milgrom-Wilson activity rule with some
variations. Specifically, under the
Milgrom-Wilson activity rule, the
auction is divided into three stages and
the minimum required activity level,
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measured as a fraction of the bidder’s
eligibility in the current round, will
increase during the course of the
auction. As in previous auctions, the
Commission will set, by announcement
before the auction, the minimum
required activity levels for each stage of
the auction. The Commission retains the
discretion to vary, by announcement
before or during the auction, the
required minimum activity levels (and
associated eligibility calculations) for
each auction stage. Retaining this
flexibility will improve the
Commission’s ability to control the pace
of the auction and help ensure that the
auction is completed within a
reasonable period of time. The
Commission delegates to the Bureau the
authority to set or vary the minimum
activity levels if circumstances warrant
a modification. The Bureau will
announce any such modification by
Public Notice. The auction will start in
Stage One and move to Stage Two and
then to Stage Three. The movement
from one auction stage to the next will
be dependent upon the auction activity
level. The Bureau will retain the
discretion to determine and announce
during the course of an auction when,
and if, to move from one auction stage
to the next. However, under no
circumstances can the auction revert to
an earlier stage.

92. To avoid the consequences of
clerical errors and to compensate for
unusual circumstances that might delay
a bidder’s bid preparation or submission
in a particular round, the Commission
will (as it has in past auctions) provide
bidders with five activity rule waivers
that may be used in any round during
the course of the auction. A waiver will
preserve current eligibility in the next
round, but cannot be used to correct an
error in the amount bid. Bidders also
will be afforded an opportunity to
override the automatic waiver
mechanism when they place a bid, if
they wish to reduce their bidding
eligibility and do not want to use a
waiver to retain their eligibility at its
current level. If a bidder overrides the
automatic waiver mechanism, its
eligibility permanently will be reduced
(according to the formulas specified
above), and it will not be permitted to
regain its bidding eligibility from a
previous round. An automatic waiver
invoked in a round in which there are
no valid bids will not keep the auction
open. Bidders will have the option to
proactively enter an activity rule waiver
during the bid submission period. If a
bidder submits a proactive waiver in a
round in which no other bidding
activity occurs, the auction will remain

open. The Bureau will retain the
discretion to issue additional waivers
during the course of an auction for
circumstances beyond a bidder’s
control, and also retain the flexibility to
adjust, by Public Notice prior to an
auction, the number of waivers
permitted, or to institute a rule that
allows one waiver during a specified
number of bidding rounds or during
specified stages of the auction.

vi. Duration of Bidding Rounds

93. Background. The Commission
proposed in the NPRM and Order to
retain the discretion to vary the duration
of bidding rounds or the interval at
which bids are accepted (e.g., run more
than one round per day) in order to
move the auction toward closure more
quickly.

94. Discussion. The Commission will
retain discretion to vary the duration of
bidding rounds and the interval at
which bids are accepted. In
simultaneous multiple round auctions,
bidders may need a significant amount
of time to evaluate back-up strategies
and develop their bidding plans.
Milliwave, the sole commenter
addressing this issue, supports the
Commission’s decision. The Bureau will
announce any changes to the duration of
and intervals between bidding rounds,
either by Public Notice prior to the
auction or by announcement during the
auction.

D. Procedural and Payment Issues

i. Short-Form Applications

95. Background. In the Competitive
Bidding Second Report and Order, the
Commission determined that it should
only require a short-form application
(FCC Form 175) prior to the auction,
and that only winning bidders should
be required to submit a long-form
license application after the auction.

96. Discussion. The Commission
adopts the bidding application and
certification procedures contained in
§1.1205 of the Commission’s Rules, as
amended by the Part 1 proceeding. Prior
to the start of the 39 GHz auction, the
Bureau will release an initial Public
Notice announcing the auction. The
initial Public Notice will specify the
licenses to be auctioned and the
procedures for the auction in the event
that mutually exclusive applications are
filed. The Public Notice will specify the
method of competitive bidding to be
used, applicable bid submission
procedures, stopping rules, activity
rules, and the deadline by which short-
form applications must be filed and the
amounts and deadlines for submitting
the upfront payment. The Commission

will not accept applications filed before
or after the dates specified in the Public
Notice. Applications submitted before
the release of the Public Notice will be
returned as premature. Likewise,
applications submitted after the
deadline specified by Public Notice will
be dismissed with prejudice as
untimely.

97. Soon after the release of the initial
Public Notice, a Bidder Information
Package will be made available to
prospective bidders. The Bidder
Information Package will contain
information about incumbent licensees
based on the Commission’s licensing
records. Bidders also should conduct
their own due diligence regarding
incumbent licensees within the 39 GHz
band.

98. All bidders will be required to
submit short-form applications on FCC
Form 175 (and FCC Form 175-S, if
applicable), by the date specified in the
initial Public Notice. Applicants are
encouraged to file Form 175
electronically. Detailed instructions
regarding electronic filing will be
contained in the Bidder Information
Package. The short-form applications
will require applicants to provide the
information required by §1.2105(a)(2) of
the Commission’s Rules, as amended by
the Part 1 proceeding.

ii. Amendments and Modifications

99. Background. To encourage
maximum bidder participation, the
Commission proposed to provide
applicants with an opportunity to
correct minor defects in their short-form
applications prior to the auction.
Applicants whose short-form
applications are substantially complete,
but contain minor errors or defects,
would be provided the opportunity to
correct their applications prior to the
auction.

100. Discussion. The Commission
received no comments on its proposal.
Thus, the Commission will apply the
provisions set forth in Part 1 of the
Commission’s rules, including
amendments adopted in the Part 1
proceeding, governing amendments to
and modifications of short-form
applications to the 39 GHz service.
Upon reviewing the short-form
applications, the Commission will issue
a Public Notice listing all defective
applications. Applicants with minor
defects in their applications will be
given an opportunity to cure them and
resubmit a corrected version.

iii. Upfront Payments

101. Background. As in the case of
other auctionable services, the NPRM
and Order proposed to require all
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auction participants to tender in
advance to the Commission a
substantial upfront payment. The
Commission proposed to use the
standard upfront payment formula of
$2,500 or $0.02 per MHz-pop for the
largest combination of MHz-pops,
whichever is greater.

102. Discussion. The Commission
previously has determined that a
substantial upfront payment
requirement is necessary to ensure that
only serious, qualified bidders
participate in auctions and to ensure
that sufficient funds are available to
satisfy any bid withdrawal or default
payments that may be incurred. The
Commission stated in the Competitive
Bidding Second Report and Order that
as a general matter it will base upfront
payments on a formula of $0.02 per
MHz-pop for the largest combination of
MHz-pops a bidder anticipates being
active on in any single round of bidding.
The Commission also established a
minimum upfront payment of $2,500,
but indicated that the minimum amount
could be modified on a service-specific
basis. The Commission has varied the
minimum upfront payment where it
determined that it would result in too
high an upfront payment for the service.
Various commenters contend that the
formula used in the PCS context is not
appropriate for the 39 GHz band
because it results in an upfront payment
that is too high.

103. The Commission recognizes, as
indicated by commenters, that for
purposes of 39 GHz services the
Commission’s standard upfront
payment formula may yield excessively
high payment amounts relative to
license values. Upfront payments at
such levels could discourage
participation in the auction and would
be well above the amounts needed to
discourage frivolous bidding and above
what is necessary to ensure that
sufficient funds are available to satisfy
any bid withdrawal or default payments
that may be incurred. Since the
frequency range and anticipated uses of
39 GHz services are more like LMDS
than broadband PCS, the Commission
believes that it would be appropriate to
set upfront payments closer to the levels
used for LMDS than the $.02 per MHz-
pop used in broadband PCS. LMDS
upfront payments for 1150 MHz licenses
range from $.00078 per MHz-pop for
BTAs with population over one million
to $.00026 per MHz-pop for BTAs with
population under one hundred
thousand. Since many of the 39 GHz
licenses are heavily encumbered, it may
also be appropriate to make license-by-
license downward adjustments to the
upfront payments to account for the

reduced amount of spectrum available.
Furthermore, by waiting until after the
LMDS auction is conducted, the
Commission will have better estimates
regarding the value of 39 GHz spectrum
and be able to more accurately set the
upfront payment amounts. Therefore, to
allow the Commission sufficient time to
conduct such analysis, and to benefit
from further auction experience, the
Commission proposes not to set the
amounts of the upfront payments for 39
GHz services at this time. Instead, the
Commission delegates authority to the
Bureau to set the amounts of upfront
payments and to announce the levels by
Public Notice.

iv. Down Payment and Full Payment

104. Background. In the NPRM and
Order, the Commission tentatively
concluded that winning bidders should
be required to supplement their upfront
payments with a down payment
sufficient to bring their total deposits up
to 20 percent of their winning bid(s).

105. Discussion. We adopt the
requirement that winning bidders must
supplement their upfront payments
with a down payment sufficient to bring
their total deposits up to 20 percent of
their winning bid(s). No commenters
addressed this specific proposal. If the
upfront payment already tendered by a
winning bidder, after deducting any bid
withdrawal and default payments due,
amounts to 20 percent or more of its
winning bids, no additional deposit will
be required. If the upfront payment
amount on deposit is greater than 20
percent of the winning bid amount after
deducting any bid withdrawal and
default payments due, the additional
monies will be refunded.

106. The Commission also will
require winning bidders to submit the
required down payment by wire transfer
to the Commission’s lock-box bank, by
a date and time to be specified by Public
Notice, generally within ten (10)
business days following release of the
Public Notice announcing the close of
bidding. All auction winners generally
will be required to make full payment
of the balance of their winning bids
within ten (10) business days following
Public Notice that the Commission is
prepared to award the license.

107. The Commission notes that it has
proposed to adopt a late fee in
§1.2109(a) in the Part 1 proceeding, to
permit auction winners to make their
final payments 10 business days after
the payment deadline, provided that
they also pay a late fee equal to five
percent of the amount due. While the
Commission does not adopt the
proposed late fee provision in this
proceeding, the Commission notes that

should it ultimately adopt such a
provision in the part 1 proceeding it
shall apply to the 39 GHz band.

v. Bid Withdrawal, Default, and
Disqualification

108. Background. In the Competitive
Bidding Second Report and Order, the
Commission noted the importance to
the success of the competitive bidding
process that potential bidders be
required to make a monetary payment if
they withdraw a high bid, are found not
to be qualified to hold licenses, or
default on payment of a balance due.

109. Discussion. To prevent insincere
bidding, the Commission will apply the
bid withdrawal, default and
disqualification rules found in
8§1.2104(g), and 1.2109 of the
Commission’s Rules, as amended by the
part 1 proceeding, to the 39 GHz
auctions. No commenters addressed this
issue. Any bidder that withdraws a high
bid before the Commission declares
bidding closed will be required to
reimburse the Commission in the
amount of the difference between its
high bid and the amount of the winning
bid the next time the license is offered
by the Commission, if this subsequent
winning bid is lower than the
withdrawn bid. The Commission will
calculate the bid withdrawal payment as
either (1) the difference between the
withdrawn bid net of bidding credit and
the subsequent winning bid net of
bidding credit, or (2) the difference
between the gross withdrawn bid and
the subsequent gross winning bid for
that license, whichever is less. No
withdrawal payment is assessed if the
subsequent winning bid exceeds the
withdrawn bid. If a winning bidder
defaults after the close of an auction, the
defaulting bidder will be required to pay
the foregoing payment plus an
additional payment of 3 percent of the
subsequent winning bid or its own
withdrawn bid, whichever is lower.

110. The Commission notes that it has
proposed to adopt guidelines for
erroneous bids in the part 1 proceeding,
based upon the rationale discussed in
the Atlanta Trunking Order. While it
does not adopt the proposed guidelines
in this proceeding, the Commission
notes that should the Commission
ultimately adopt such guidelines for
erroneous bids in the part 1 proceeding
it shall apply to the 39 GHz band.

vi. Long-Form Applications and
Petitions to Deny

111. Background. In the NPRM and
Order, the Commission stated that if the
winning bidder makes a down payment
in a timely manner, it would be required
to file a long-form application.
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112. Discussion. The Commission will
apply the part 1 long-form procedures to
the 39 GHz auction, as amended by the
part 1 proceeding. No commenters
addressed this issue. While long-form
applications may be filed either
electronically or manually, beginning
January 1, 1998, all applications must be
filed electronically. Upon acceptance for
filing of the long-form application, the
Commission will issue a Public Notice
announcing this fact and triggering the
filing window for petitions to deny. If
the Commission denies all petitions to
deny, and is otherwise satisfied that the
applicant is qualified, a Public Notice
announcing the grants will be issued.

E. Regulatory Safeguards

i. Transfer Disclosure Requirements

113. Background. In section 309(j) of
the Communications Act, Congress
directed the Commission to “‘require
such transfer disclosures and anti-
trafficking restrictions and payment
schedules as may be necessary to
prevent unjust enrichment as a result of
the methods employed to issue licenses
and permits.”

114. Discussion. The Commission will
adopt the transfer disclosure
requirements contained in § 1.2111(a) of
the Commission’s rules, as amended by
the Part 1 proceeding, for all 39 GHz
licenses obtained through competitive
bidding. Generally, applicants
transferring their licenses within three
years after the initial license grant will
be required to file, together with their
transfer applications, the associated
contracts for sale, option agreements,
management agreements, and all other
documents disclosing the total
consideration received in return for the
transfer of its license(s).

ii. Anti-Collusion Rules

115. Background. In the Competitive
Bidding Second Report and Order, the
Commission adopted special rules
prohibiting collusive conduct in the
context of competitive bidding. The
Commission indicated that such rules
would serve the objectives of the
Omnibus Budget Reconciliation Act of
1993 (Budget Act) by preventing parties,
especially the largest firms, from
agreeing in advance to bidding strategies
that divide the market according to their
strategic interests and that disadvantage
other bidders.

116. Discussion. The Commission
adopts the rules prohibiting collusive
conduct in §§1.2105 and 1.2107 of the
Commission’s rules, as amended by the
Part 1 proceeding, for use in the 39 GHz
auctions. The Commission notes that it
has proposed to adopt two exceptions to

the anti-collusion rules in the
Commission’s Part 1 proceeding. While
it does not adopt the proposed
exceptions in this proceeding, the
Commission notes that whatever
exceptions to the anti-collusion rules
are ultimately adopted in the Part 1
proceeding shall apply to the 39 GHz
band. Sections 1.2105 and 1.2107 of the
Commission’s rules operate, along with
existing antitrust laws, as a safeguard to
prevent collusion in the competitive
bidding process. In addition, where
specific instances of collusion in the
competitive bidding process are alleged
during the petition to deny process, the
Commission may conduct an
investigation or refer such complaints to
the United States Department of Justice
for investigation. Bidders who are found
to have violated the antitrust laws or the
Commission’s rules in connection with
their participation in the auction
process may be subject to a variety of
sanctions, including forfeiture of their
down payment or their full bid amount,
revocation of their license(s), and
possible prohibition from participating
in future auctions.

F. Treatment of Designated Entities
i. Overview and Objectives

117. In authorizing the Commission to
use competitive bidding, Congress
mandated that the Commission “‘ensure
that small businesses, rural telephone
companies, and businesses owned by
members of minority groups and women
are given the opportunity to participate
in the provision of spectrum-based
services.” The statute required the
Commission to ““‘consider the use of tax
certificates, bidding preferences, and
other procedures” in order to achieve
this Congressional goal. In addition,
Section 309(j)(3)(B) provides that in
establishing eligibility criteria and
bidding methodologies the Commission
shall promote ‘“economic opportunity
and competition * * * by avoiding
excessive concentration of licenses and
by disseminating licenses among a wide
variety of applicants, including small
businesses, rural telephone companies,
and businesses owned by members of
minority groups and women.” Finally,
Section 309(j)(4)(A) provides that to
promote these objectives, the
Commission shall consider alternative
payment schedules including
installment payments.

118. The Commission has employed a
wide range of special provisions and
eligibility criteria designed to meet the
statutory objectives of providing
opportunities to designated entities in
other spectrum-based services. The
measures considered thus far for each

service were established after closely
examining the specific characteristics of
the service and determining whether
any particular barriers to accessing
capital stood in the way of designated
entity opportunities. For example, in the
C block broadband PCS auction, small
businesses received a 25 percent
bidding credit and all entrepreneurs’
block licensees were entitled to pay for
these licenses under an installment
plan. More recently, for the WCS
auction, the Commission adopted tiered
bidding credits of 25 percent for small
businesses and 35 percent for very small
businesses, declined to adopt
installment payments for designated
entities because of the expedited
procedures imposed by the
Appropriations Act which required
entities to make full payment on the bid
amount quickly, and adopted a tiered
definition of small and very small
businesses. For the 800 MHz SMR
auction, the Commission also adopted
tiered bidding credits of 25 percent for
small businesses and 35 percent for very
small businesses; eliminated installment
payments for the upper 200 channels
and deferred the decision on adopting
installment payments in the lower 80
and General category channels to the
outcome in the pending Part 1
proceeding; and adopted a tiered
definition of small and very small
businesses.

119. In the NPRM and Order, the
Commission sought comment on
whether the designated entity
provisions adopted for broadband PCS
should be applied here because this
spectrum may be used in support of
PCS. The Commission also sought
comments broadly on how it can best
promote opportunities for businesses
owned by minorities and women in
light of Adarand.

Commenters were encouraged to
provide the Commission with as much
evidence as possible with regard to past
discrimination, continuing
discrimination, discrimination in access
to capital, underrepresentation and
other significant barriers facing
businesses owned by minorities and
women in obtaining licenses in
communications services.

ii. Eligibility for Bidding Credits

120. At this time the Commission has
not developed a record sufficient to
sustain race-based measures in the 39
GHz band based on the standard
established by Adarand Constructors v.
Pefia. The Commission also believes
that at this time the record is
insufficient to support any gender-based
provisions under the intermediate
scrutiny standard. In addition, the
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record in this proceeding does not
demonstrate a need for special
provisions for rural telephone
companies beyond those that the
Commission adopts for small
businesses. The Commission thus will
limit eligibility for special provisions for
designated entities in the 39 GHz band
to small businesses. While DCR
supports adoption of special provisions
designed to promote opportunities for
businesses owned by minorities and
women, it contends that fashioning
provisions that can withstand the
Adarand test should not be permitted to
delay the licensing process. It notes that
such a delay would be harmful to
minority- and women-owned businesses
attempting to attract financing and
operate PCS systems. Neither DCR nor
other commenters provide evidence
with regard to past discrimination,
continuing discrimination, or other
significant barriers to minorities and
women. Based on the record in this
proceeding, the Commission intends to
adopt bidding credits for applicants
qualifying as small businesses, as
discussed infra. As there will be small
businesses with variable abilities to
access capital, the Commission will tier
the bidding credits to account for these
differences. The Commission believes
these provisions will provide small
businesses with a meaningful
opportunity to obtain licenses in the 39
GHz auction. Moreover, many minority-
and women-owned entities are small
businesses and will therefore qualify for
the same special provisions that would
have applied to them under the
previous PCS rules. As such, these
provisions will meet Congress’ goal of
promoting wide dissemination of 39
GHz licenses.

a. Small Business Definition. 121.
Background. In the Competitive Bidding
Second Memorandum Opinion and
Order, the Commission stated it would
define small business eligibility on a
service-specific basis, taking into
account the capital requirements and
other characteristics of each particular
service in establishing the appropriate
threshold. In the NPRM and Order, the
Commission proposed to define small
businesses as those entities with not
more than $40 million in average annual
gross revenues for the preceding three
years. In addition, the Commission
proposed to apply the same affiliation
and attribution rules for calculating
revenues previously adopted for
broadband PCS. The Commission noted,
however, that the attribution rules for
calculating gross revenues for
broadband PCS are complex and sought
comment on substituting the “control

group” concept for a simpler attribution
model. The Commission asked how the
revenues of a small business entity
should be calculated. The Commission
also asked how investors should be
treated in determining the eligibility of
a small business, e.g., whether only
investors that hold ownership interests
at a certain threshold should have their
gross revenues included (e.g.,
ownership interests of five percent
would trigger attribution).

122. Discussion. As a general matter,
the Commission adopts its proposed
small business definition of an entity
with not more than $40 million in
average annual gross revenues for the
preceding three years. The Commission
concludes that this definition will
accommodate the broadest cross-section
of small businesses because it will
include, at a minimum, all entities
recognized as small businesses in the
CMRS contexts for which the
Commission has either adopted or
proposed small business definitions.
The Commission, however, rejects
DCR’s suggestion to adopt a definition
which completely mirrors the small
business definition in the broadband
PCS C block rules. Significantly, if
certain winning C block winners do not
qualify as small businesses here, they
will be able to participate in the 39 GHz
auctions even though they will not be
eligible for special provisions.
Moreover, DCR has failed to
demonstrate that control group equity
structures and affiliation rule exceptions
are warranted in the 39 GHz context. In
fact, given the broad array of services
that may be offered in the 39 GHz band,
ranging from CMRS support services to
niche service offerings, the Commission
is reluctant to adopt such complex
ownership structures absent evidence of
the same factors present in the
broadband PCS context. As discussed in
further detail, infra, the Commission is
providing bidding credits to an
additional category of small
businesses—very small businesses. A
very small business is an entity that,
together with its affiliates and persons
or entities that hold attributable
interests in such entity and their
affiliates, has average gross revenues
that are not more than $15 million for
the preceding three years.

123. In determining whether an
applicant qualifies for bidding credits as
a small business or a very small
business in the 39 GHz auction, the
Commission will consider the gross
revenues of the small business
applicant, its affiliates, and certain
investors in the applicant. Specifically,
for purposes of determining small
business status, the Commission will

attribute the gross revenues of all
controlling principals in the small
business applicant as well as the gross
revenues of affiliates of the applicant.
The Commission also chooses not to
impose specific equity requirements on
the controlling principals that meet the
small business definition. The
Commission will still require, however,
that in order for an applicant to qualify
as a small business, qualifying small
business principals must maintain
“‘control” of the applicant. The term
*‘control” would include both de facto
and de jure control of the applicant. For
this purpose, the Commission will
borrow from certain SBA rules that are
used to determine when a firm should
be deemed an affiliate of a small
business. Typically, de jure control is
evidenced by ownership of 50.1 percent
of an entity’s voting stock. De facto
control is determined on a case-by-case
basis. An entity must demonstrate at
least the following indicia of control to
establish that it retains de facto control
of the applicant: (1) The entity
constitutes or appoints more than 50
percent of the board of directors or
partnership management committee; (2)
the entity has authority to appoint,
promote, demote and fire senior
executives that control the day-to-day
activities of the licensees; and (3) the
entity plays an integral role in all major
management decisions. While the
Commission is not imposing specific
equity requirements on the small
business principals, the absence of
significant equity could raise questions
about whether the applicant qualifies as
a bona fide small business. Finally, the
Commission rejects Winstar’s proposal
to adopt a high attribution standard to
determine small business status because
the absence of special provisions for
minorities and women reduces the risk
that applications falsely claiming such
status will be filed. The existence of
special small business provisions
requires adoption of the provisions set
forth herein in order to prevent their
improper use.

b. Bidding Credits. 124. Background.
In the NPRM and Order, the
Commission proposed a 10 percent
bidding credit for qualified small
businesses. The Commission stated that
the magnitude of the credit was
reasonable and equitable in view of
other proposals which will benefit
designated entities, including the
relatively small geographic licensing
areas and the availability of installment
payments. The Commission also
proposed to allow eligible entities to
apply the credit to all licenses.
However, the Commission sought
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comment on whether small businesses
should receive a larger bidding credit,

such 25 percent credit.
125. Discussion. Based upon the

record, the Commission adopts tiered
bidding credits for the 39 GHz service.
Several commenters support the
Commission’s proposal to give bidding
credits to small businesses. Some of
these commenters also express concern
that a 10 percent credit is too low. The
Commission agrees with PCS Fund'’s
contention that tiered bidding credits
will promote vigorous competition not
only between small businesses and large
businesses but also between small
businesses of different economic sizes.
126. The Commission believes that a
tiered approach will encourage smaller
businesses, that may be very well-suited
to provide niche services, to participate
in the provision of services in the 39
GHz band. For example, Winstar states
that it believes that a major use of the
spectrum will be for wireless local loop
services. Microwave Partners indicates
that it is looking at the spectrum for
medical, public health and safety
related applications, such as high speed
transmission of medical data between
physicians’ offices and clinics and
hospitals, laboratories and X-ray
facilities; interactive videoconferencing
for the continuing education of all
health care personnel; and surveillance
and security monitoring of high risk
areas. The Commission recognizes that
smaller businesses have more difficulty
accessing capital and thus need a higher
bidding credit. These tiered bidding
credits are narrowly tailored to the
varying abilities of businesses to access
capital. Tiering also takes into account
that different small businesses will
pursue different strategies. Accordingly,
small businesses with average gross
revenues of not more than $40 million
for the preceding three years will
receive a 25 percent bidding credit. Very
small businesses, that is, those small
businesses with average gross revenues
of not more than $15 million for the
preceding three years, will receive a 35
percent bidding credit. Bidding credits
for small businesses are not cumulative.

c. Installment Payments.

127. Background. In the NPRM and
Order, the Commission proposed to
allow small businesses to pay off their
successful license bids in installments.
In the Competitive Bidding Second
Report and Order, the Commission
concluded that installment payments
are an effective means to address the
inability of small businesses to obtain
financing and will enable these entities
to compete more effectively for the
auctioned spectrum. Under the
Commission’s proposal, small business

licensees may elect to pay their winning
bid amount (less upfront payments) in
installments over the ten-year term of
the license, with interest charges to be
fixed at the time of licensing at a rate
equal to the rate for ten-year U.S.
Treasury obligations plus 2.5 percent.
The Commission sought comment on

these proposals.
128. The Commission also sought

comments on proposals for additional
special payment provisions to further
address the access to capital challenges
faced by small businesses. The
Commission proposed that small
business licensees be permitted to make
interest-only installment payments
during the first two years of the license
term. The Commission also proposed to
reduce down payments for small
businesses to 5 percent of the winning
bid due five days after the auction
closes and the remaining 5 percent
down payment due five days after
release of the Public Notice announcing
that the Commission is prepared to
award the license. Finally, the
Commission sought comment on
whether to offer “tiered” installment
payments scaled to the financial size of

asmall business applicant.
129. Discussion. The Commission has

carefully considered the use of
installment payment plans for 39 GHz
licenses and has decided not to adopt its
proposal to allow small businesses to
pay for their licenses in installment
payments. First, Congress did not
require the use of installment payments
in all auctions, but rather recognized
them as one means of promoting the
various objectives of section 309(j)(3) of
the Communications Act. The
Commission continues to experiment
with different means for achieving its
obligations under the statute, and has
offered installment payments to
licensees in several auctioned wireless
services. By no means, however, has
Congress dictated that installment
payments are the only tool in assisting
small business. Indeed, the Commission
has conducted several auctions without
installment payments. The Commission
concludes that it can meet its statutory
obligations in the 39 GHz auction absent
these provisions.

130. The Commission must balance
competing objectives in section 309(j)
that require, inter alia, that it promote
the development and rapid deployment
of new spectrum-based services (i.e.,
competition) and ensure that designated
entities are given the opportunity to
participate in the provision of such
services. In assessing the public interest,
the Commission must try to ensure that
all the objectives of section 309(j) are
considered. The Commission’s
experience with the installment

payment program leads it to conclude
that installment payments may not
always serve the public interest. The
Commission is presently examining
issues relating to the administration of
installment payments in several other
proceedings. Because of the importance
of these issues, the Commission plans to
incorporate its decisions regarding
installment payments and other
financial issues into the Part 1
rulemaking.

131. Finally, as discussed infra, the
Commission has adopted enhanced
bidding credits for the 39 GHz auction.
The bidding credits adopted for small
businesses will help to promote access
to the 39 GHz band and various new
services by ensuring that small
businesses will have genuine
opportunities to participate in the 39
GHz auctions and in provision of
services. The Commission also notes
that, given the relatively large numbers
of licenses available in the 39 GHz band,
there should be opportunities for small
business participation. The Commission
has determined that, in view of the
favorable tiered bidding credits adopted
herein, it does not see the need to adopt
reduced down payments for small
businesses in order to ensure either
their access to capital or their
participation in the auction. Instead, the
Commission will require a 20 percent
down payment, the same down payment
that is required of all other 39 GHz
auction winners. Under this approach,
all winning bidders will be required to
supplement their upfront payments to
bring their total payment to 20 percent
of their winning bid within 10 business
days of the close of the auction. Prior to
licensing, they will be required to pay
the balance of their winning bid. The
Commission believes that a 20 percent
down payment is appropriate here to
ensure that all auction winners have the
necessary financial capabilities to
complete payment for the license and to
pay for the costs of constructing a
system and protect against possible
default, while at the same time not
being so onerous as to hinder growth
and diminish access.

iii. Transfer Restrictions and Unjust
Enrichment Provisions

132. Background. The Commission’s
unjust enrichment provisions are
integral to the success of the special
provisions for designated entities in the
various auctionable services. In the
Competitive Bidding Second Report and
Order, the Commission outlined unjust
enrichment provisions applicable
specifically to designated entities. The
Commission established these
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provisions to deter speculation and
participation in the licensing process by
those who do not intend to offer service
to the public, or intend to use the
Commission’s provisions to obtain a
license at a lower cost than they
otherwise would have to pay, and later
to sell it for a profit. In the NPRM and
Order, the Commission sought comment
regarding the appropriate approach to
prevent unjust enrichment.

133. Discussion. To ensure that large
businesses do not become the
unintended beneficiaries of measures
meant for smaller firms, the
Commission will adopt unjust
enrichment provisions similar to those
adopted for other services, including,
for example, narrowband PCS and 900
MHz SMR services. These rules provide
that, during the initial license term,
licensees utilizing bidding credits and
seeking to assign or transfer control of
a license to an entity that does not meet
the eligibility criteria for bidding credits
will be required to reimburse the
government for the total value of the
benefit conferred by the government,
that is, the amount of the bidding credit,
plus interest, before the transfer will be
permitted. The rules which the
Commission now adopts additionally
provide that, if a licensee applies to
assign or transfer control of a license to
an entity that is eligible for a lower
bidding credit, the difference between
the bidding credit obtained by the
assigning party and the bidding credit
for which the acquiring party would
qualify, plus interest, must be paid to
the United States Treasury as a
condition of approval of the assignment
or transfer.

134. If a licensee that utilizes bidding
credits seeks to make any change in
ownership structure that would render
the licensee ineligible for bidding
credits, or eligible only for a lower
bidding credit, the licensee must first
seek Commission approval and
reimburse the government for the
amount of the bidding credit, or the
difference between its original bidding
credit and the bidding credit for which
it is eligible after the ownership change,
plus interest. Additionally, if an
investor subsequently purchases an
interest in the business and, as a result,
the gross revenues of the business
exceed the applicable financial caps,
this unjust provision will apply. The
amount of this payment will be reduced
over time as follows: (1) A transfer in
the first two years of the license term
will result in a forfeiture of 100 percent
of the value of the bidding credit (or, in
the case of very small businesses
transferring to small businesses, 100
percent of the difference between the

bidding credit received by the former
and the bidding credit received by the
latter is eligible); (2) in year three of the
license term the payment will be 75
percent; (3) in year four the payment
will be 50 percent; and (4) in year five
the payment will be 25 percent, after
which there will be no payment. These
assessments will have to be paid to the
U.S. Treasury as a condition of approval
of the assignment or transfer. Thus, a
small business that received bidding
credits seeking transfer or assignment of
a license to an entity that does not
qualify as a small business will be
required to reimburse the government
for the amount of the bidding credit,
plus interest, before the transfer will be
permitted.

iv. Entrepreneurs’ Block

135. Background. In the Competitive
Bidding Fifth Report and Order, 59 FR
37566 (July 22, 1994), the Commission
established entrepreneurs’ blocks in
broadband PCS on which only qualified
entrepreneurs, including small
businesses, could bid. The Commission
requested comment on whether the
capital requirements of this service were
anticipated to be so substantial that the
Commission should insulate certain
blocks from very large bidders in order
to provide meaningful opportunities for
designated entities. The Commission
also requested comment on the need to
adopt an entrepreneurs’ block to ensure
that there will be adequate spectrum
available for communications links for
broadband PCS entrepreneurs’ block
licensees.

136. Discussion. No commenter
advocated the adoption of an
entrepreneurs’ block and the
Commission decides not to adopt one in
the 39 GHz service. First, the relatively
large numbers of licenses available in
the 39 GHz band should allow for
extensive small business participation.
Second, small businesses will have a
significant opportunity to compete for
licenses given the enhanced bidding
credits adopted for small businesses.
The bidding credits adopted for small
businesses will help to promote access
to the 39 GHz band and various new
services by ensuring that small
businesses will have genuine
opportunities to participate in the 39
GHz auctions and in provision of
services.

VI. Procedural Matters
A. Regulatory Flexibility Act

137. The analysis for this Report and
Order pursuant to the Regulatory
Flexibility Act, 5 U.S.C. 604, is
contained herein as follows. As required

by section 603 of the Regulatory
Flexibility Act, 5 U.S.C. 603 (RFA), an
Initial Regulatory Flexibility Analysis
(IRFA) was incorporated in the Notice of
Proposed Rule Making in this
proceeding in ET Docket No. 95-183.
The Commission sought written public
comments on the proposals in the
NPRM, including on the IRFA. The
Commission’s Final Regulatory
Flexibility Analysis (FRFA) in this
Report and Order conforms to the RFA,
as amended by the Contract With
America Advancement Act of 1996
(CWAAA), Public Law 104-121, 110
Stat. 847 (1996).

i. Need for and Purpose of This Action

138. In this Report and Order, the
Commission adopts rules and
procedures intended to facilitate the
efficient use of the 38.6-40.0 GHz
frequency band ( the “39 GHz” band )
and to permit different types of services
to be offered therein. The purposes of
this action are to provide support
spectrum for emerging technologies, as
well as to permit the development of
innovative point-to-point or point-to-
multipoint services. The Commission
amends the rules for fixed, point-to-
point microwave service in the 39 GHz
band , so as to conform the regulatory
approach toward operations in that
band with its proposals for licensing the
adjacent 37.0-38.6 GHz (37 GHz) band.
Action on the 37.0-38.6 GHz band ( the
37 GHz” band) has been postponed. In
this item the Commission retains the
existing channeling plan and amends
some of the existing licensing and
technical rules for the 39 GHz band in
order to improve the regulatory
environment for the development and
implementation of a broad range of
point-to-point microwave operations.
The Commission also is adopting rules
for competitive bidding for the 39 GHz
band. By these actions, the Commission
is creating a flexible regulatory vehicle
for facilitating the development of a
variety of fixed microwave operations
that will provide, inter alia,
communications infrastructure for
commercial and private mobile radio
operations and competitive wireless
local telephone service. The
Commission concludes that the public
interest is served by the geographic
licensing and competitive bidding rules
adopted herein.

ii. Summary of Issues Raised by the
Public Comments in Response to the
Initial Regulatory Flexibility Analysis

139. No comments were filed in direct
response to the IRFA. In general
comments on the NPRM, however, some
commenters raised issues that might
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affect small entities. In particular, one
commenter contended that in the
auctions for the 39 GHz band, small
entities may be at serious competitive
disadvantage vis-a-vis large, well-
financed companies, especially if the
small businesses already expended
substantial sums on obtaining PCS
licenses. This commenter stated that if
auctions are to be utilized, small
business preferences must be designed
to provide meaningful assistance to
small business. Other commenters also
supported small business preferences in
the auctions. Various commenters
contend that the upfront payment
formula of $2,500 or $0.02 pop per MHz
as proposed is excessive and will put a
burden on small businesses. Further,
some commenters claim that the
proposed bidding credit offered to small
business entities is too low. Many
commenters support the concept of
permitting all 39 GHz licensees to
partition their licenses to any potential
licensee meeting the relevant
requirements. These commenters state
that partitioning will assist small
businesses that might be able to afford

a portion of a license.

iii. Changes Made to the Proposed Rules

Service Rules.

140. In the NPRM, the Commission
proposed a partitioning scheme with
respect to rural telephone companies.
The Commission has determined in the
Report and Order that the option of
partitioning should be made available to
all entities eligible to be licensees in the
39 GHz band. The Commission also
concluded that 39 GHz licensees should
be permitted to disaggregate their
spectrum blocks. In the NPRM the
Commission also proposed to establish
a maximum field strength limit that
would apply at the boundaries of each
service area which would provide that
licensees’ operations not exceeding this
limit would avoid the need to complete
the formal coordination process.
However, in this Report and Order the
Commission elects not to adopt a field
strength limit but will continue to use
the frequency coordination procedures
outlined in §101.103(d) of the
Commission’s Rules. In addition, the
Commission proposed new build-out
requirements for 39 GHz licensees to
ensure that the spectrum was being used
efficiently. The Commission suggested
four construction build-out options,
each of which depended upon a specific
number of fixed stations to be built
within the licensees’ geographic area. In
this Report and Order, the Commission
concludes that a substantial service
standard is the most appropriate
benchmark for a build-out requirement
for the 39 GHz band, because it will
permit flexibility in system design and

market development, and provide a
clear and expeditious accounting of
spectrum use by licensees to ensure that
service is being provided to the public.

Auction Rules.

141. The Commission has delegated
authority to the Wireless
Telecommunications Bureau to modify
the upfront payment calculation for the
39 GHz auction if circumstances
warrant and such modification is in the
public interest.

142. The Commission in general
adopted the proposed small business
definition of an entity with not more
than $40 million in average annual gross
revenues for the preceding three years.
As discussed below, with respect to
bidding credits, the Commission created
an additional category of small
businesses—very small businesses.
These are entities with not more than
$15 million in average annual gross
revenues for the preceding three years.
In determining whether an applicant
qualifies as a small business, the
Commission will attribute the gross
revenues of all controlling principals in
the small business applicant as well as
the gross revenues of affiliates of the
applicant. No specific equity
requirements will be imposed on the
controlling principals that meet the
small business definition. However, in
order for an applicant to qualify as a
small business, qualifying small
business principals must maintain
“control” of the applicant. The term
control will include both de facto and

de jure control of the applicant.
143. In the NPRM, the Commission

proposed a 10 percent bidding credit for
qualified small businesses. In this item,
the Commission adopts tiered bidding
credits. Tiered bidding credits will
promote vigorous competition not only
between small businesses and large
businesses but also between small
businesses of different economic sizes.
In addition, a tiered approach will
encourage smaller businesses, that may
be very well-suited to provide niche
services to participate in this auction.
Accordingly, small businesses with
average gross revenues of not more than
$40 million for the preceding three
years will receive a 25 percent bidding
credit. Smaller businesses with average
gross revenues of not more than $15
million for the preceding three years
will receive a 35 percent bidding credit.
Bidding credits for small businesses will
not be cumulative.

iv. Description and Estimate of the
Small Entities Subject to the Rules

144. The rules adopted in this Report
and Order will allow cellular, PCS, and
other small communication entities that
require support spectrum to obtain
licenses through competitive bidding.

Pursuant to 47 CFR 101.1209, the
Commission has defined “‘small
business entity” in the 39 GHz auction
as a firm that had gross revenues of less
than $40 million in the three previous
calendar years. Approval for this
regulation defining ‘“‘small business
entity”” in the context of 39 GHz was
requested from the Small Business
Administration on May 8, 1997.

a. Estimates for Cellular Licensees.

145. The Commission has not
developed a definition of small entities
applicable to cellular licensees.
Therefore, the applicable definition of
small entity is the definition under the
Small Business Administration (SBA)
rules applicable to radiotelephone
companies. This definition provides
that a small entity is a radiotelephone
company employing fewer than 1,500
persons. Since the Regulatory Flexibility
Act amendments were not in effect until
the record in this proceeding was
closed, the Commission was unable to
request information regarding the
number of small cellular businesses and
is unable at this time to determine the
precise number of cellular firms which
are small businesses.

146. The size data provided by the
SBA does not enable us to make a
meaningful estimate of the number of
cellular providers which are small
entities because it combines all
radiotelephone companies with 500 or
more employees. The Commission
therefore used the 1992 Census of
Transportation, Communications, and
Utilities, conducted by the Bureau of the
Census, which is the most recent
information available. This document
shows that only 12 radiotelephone firms
out of a total of 1,178 such firms which
operated during 1992 had 1,000 or more
employees. Therefore, even if all 12 of
these firms were cellular telephone
companies, nearly all cellular carriers
were small businesses under the SBA'’s
definition. The Commission assumes,
for purposes of the evaluations and
conclusions in this FRFA, that all of the
current cellular licensees are small
entities, as that term is defined by the
SBA. Although there are 1,758 cellular
licenses, the Commission does not know
the number of cellular licensees, since
a cellular licensee may own several
licenses.

b. Estimates for Broadband PCS
Licensees.

147. The broadband PCS spectrum is
divided into six frequency blocks
designated A through F. Pursuant to 47
CFR 24.720(b), the Commission has
defined “‘small entity” in the auctions
for Blocks C and F as a firm
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that had average gross revenues of less
than $40 million in the three previous
calendar years. This regulation defining
“small entity” in the context of
broadband PCS auctions has been

approved by the SBA. )
148. The Commission has auctioned

broadband PCS licenses in Blocks A
through F. The Commission does not
have sufficient data to determine how
many small businesses bid successfully
for licenses in Blocks A and B. For the
C Block auction, a total of 255 qualified
bidders participated in the auction. Of
the qualified bidders, all were
entrepreneurs—defined for this auction
as entities together with affiliates,
having gross revenues of less than $125
million and total assets of less than $500
million at the time the FCC Form 175
application was filed. Of the 255
qualified bidders, 253 were “small
businesses”—defined for this auction as
entities together with affiliates, having
gross revenues of less than $40 million
at the time the FCC Form 175
application was filed. After a total of
184 rounds, the number of winning
bidders totalled 89, all of whom were
small business entrepreneurs, who won
a total of 493 licenses. To date, two of
the winning bidders defaulted on 18 of
the licenses. Those licenses were
reauctioned in Auction #10. For the D,
E, and F Block auction, the D and E
blocks were open to all licensees; the F
block was open to bidders who qualified
as an entrepreneur—defined for this
auction as entities, together with
affiliates, having gross revenues of less
than $125 million and total assets of less
than $500 million at the time the FCC
Form 175 application was filed. Of the
153 initial bidders for the three blocks,
105 qualified as entrepreneurs. The D,
E, and F Block auction ended with 125
bidders winning 1472 licenses and the
FCC holding 7 licenses as a result of bid
withdrawals. For the D, E, and F Block
auction, 93 of the winning bidders
qualified as small entities as defined for
that auction. Accordingly, the
Commission estimates that 48% of the
winning bidders for the auction of
broadband PCS licenses in Blocks A
through F are small businesses.

c. Estimates for Point-to-Point or Point-
to-Multipoint Entities.

149. The rules adopted in this Report
and Order will apply to any current
licensee or any company which chooses
to apply for a license in the 39 GHz
band. The Commission has not
developed a definition of small entities
applicable to such licensees. The SBA
definitions of small entity for 39 GHz
band licensees are the definitions
applicable to radiotelephone companies.
The definition of radiotelephone
companies provides that a small entity

is a radiotelephone company employing
fewer than 1,500 persons. Since the
Regulatory Flexibility Act amendments
were not in effect until the record in this
proceeding was closed, the Commission
was unable to request information
regarding the potential number of small
businesses interested in the 39 GHz
frequency band and is unable at this
time to determine the precise number of
potential applicants which are small

businesses.
150. The size data provided by the

SBA does not enable us to make a
meaningful estimate of the number of
telecommunications providers which
are small entities because it combines
all radiotelephone companies with 500
or more employees. The Commission
therefore used the 1992 Census of
Transportation, Communications, and
Utilities, conducted by the Bureau of the
Census, which is the most recent
information available. This document
shows that only 12 radiotelephone firms
out of a total of 1,178 such firms which
operated during 1992 had 1,000 or more
employees. Therefore, a majority of 39
GHz entities providing radiotelephone
services could be small businesses

under the SBA'’s definition.
151. However, in the NPRM, the

Commission proposed to define a small
business as an entity that, together with
affiliates and attributable investors, has
average gross revenues for the three
preceding years of less than $40 million.
The Commission has not yet received
approval by the SBA for this definition.
The Commission assumes, for purposes
of its evaluations and conclusions in
this FRFA, that nearly all of the 39 GHz
licensees will be small entities, as that
term is defined by the SBA.

v. Summary of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

Service Rules.

152. There are some reporting
requirements imposed by the Report
and Order. In most instances, it is likely
that the entities filing will require the
services of persons with technical or
engineering expertise to prepare reports.
In order to facilitate operation in the 39
GHz band, the Commission is not
imposing separate regulatory burdens
that may affect small businesses.
Generally, all applicants will be
required to file applications for
authorization to construct and operate
and to adhere to the technical criteria
set forth in the final rules.

Auction Rules.

153. All license applicants will be
subject to reporting and record keeping
requirements to comply with the
competitive bidding rules. Specifically,
applicants will apply for 39 GHz license

auctions by filing a short-form
application and will file a long-form
application at the conclusion of the
auction. Additionally, entities seeking
treatment as ‘‘small businesses” will
need to submit information pertaining
to the gross revenues of the small
business applicant, its affiliates, and
certain investors in the applicant.

vi. Steps Taken to Minimize the
Economic Impact on Small Entities

Service Rules.

154. The Commission adopts service
and technical rules that facilitate the
accommodation of all proposed and
existing systems in the 39 GHz band.
The Commission believes these rules are
a reasonable accommodation of all
competing interests in this band,
including small entities. The plans for
the 39 GHz band provide both small
entities and larger businesses the same
opportunity to develop and operate
viable systems within the band, and
initiate competitive services.

Auction Rules.

155. Section 309 (j)(3)B) of the
Communications Act of 1934, as
amended, provides that in establishing
eligibility criteria and bidding
methodologies the Commission shall,
inter alia, “‘promote[e] economic
opportunity and competition and
ensur[e] that new and innovative
technologies are readily accessible to
the American people by avoiding
excessive concentration of licenses and
by disseminating licenses among a wide
variety of applicants, including small
businesses, rural telephone companies,
and businesses owned by members of
minority groups and women. Section
309(j)(4)(A) provides that in order to
promote such objectives, the
Commission shall *‘consider alternative
payment schedules and methods of
calculation, including lump sums or
guaranteed installment payments, with
or without royalty payments, or other
schedules or methods * * * and
combinations of such schedules and
methods.” Section 309(j)(4)(D) also
requires the Commission to “‘ensure that
small business, rural telephone
companies, and businesses owned by
members of minority groups and women
are given the opportunity to participate
in the provision of spectrum-based
services.” Therefore, it is appropriate to
establish special provisions in the 39
GHz band for competitive bidding by
small businesses.

156. The Commission notes that
Congress made specific findings with
regard to access to capital in the Small
Business Credit and Business
Opportunity Enhancement Act of 1992,
that small business concerns, which
represent higher degrees of risk in
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financial markets than do large
businesses, are experiencing increased
difficulties in obtaining credit. The
Commission believes that small
businesses applying for 39 GHz band
licenses should be entitled to some type
of bidding credits. In awarding licenses,
the Commission is committed to
meeting the statutory objectives of
promoting economic opportunity and
competition, of avoiding excessive
concentration of licenses, and of
ensuring access to new and innovative
technologies by disseminating licenses
among a wide variety of applicants,
including small businesses, rural
telephone companies, and businesses
owned by members of minority groups
and women. The Commission concludes
that special provisions for small
businesses are appropriate for awarding
licenses because construction of systems
may require a significant amount of
capital, and minority- and women-
owned businesses will be able to take
advantage of specific provisions that the
Commission adopts for small
businesses.

157. The Commission has adopted

various special provisions to encourage
and facilitate participation by small
entities in the auctions. In particular,
small businesses with revenues of not
more than $40 million are eligible for a
25 percent bidding credit, and small
businesses with average annual gross
revenues of not more than $15 million
are eligible for a 35 percent bidding
credit on all 39 GHz licenses. These

bidding credits are not cumulative.
158. In addition, the Commission has

extended partitioning to all entities
eligible to be licensees in the 39 GHz
band. The Commission also concluded
here to allow all 39 GHz licensees to
disaggregate their spectrum blocks.
These provisions should help facilitate
market entry by small entities who may
lack the financial resources to
participate in the auction alone. These
entities will be able to participate in the
provision of services by purchasing a
portion of a license.

vii. Significant Alternatives Considered
and Rejected

Service Rules.

159. The Commission considered and
rejected several alternatives to the
licensing plan and competitive bidding
rules adopted. In response to a Petition
for Rule Making filed by the
Telecommunications Industry
Association (TIA), the Commission
initiated this proceeding. This Report
and Order does not provide direct relief
requested by TIA in particular areas. For
example, the Commission rejected the
individual link licensing alternative
which was suggested by TIA. The

Commission also considered and
rejected proposals to license spectrum
on an MTA or Rectangular Service Area
basis because it determined that BTA
licensing would further spectrum
management and better serve the 39
GHz band because the wide variety of
services proposed by commenters relate
to PCS systems or are local in nature. In
addition, BTAs which are smaller than
MTAs, will facilitate the ability of
smaller systems to participate in
geographic area licensing. Therefore,
based on the record in this proceeding,
the Commission believes that BTAs
would be more appropriate for licensing
the 39 GHz band.

160. The Commission also considered
various proposals by entities relating to
the disposition of pending 39 GHz
applications. The processing procedures
adopted are based on some proposed
alternatives. Other proposals were
rejected, such as the suggestion that the
Commission process pending mutually
exclusive applications. The Commission
determined that pending mutually
exclusive applications will be dismissed
without prejudice, and all applicants,
including small business entities, would
be permitted to submit new applications
under the competitive bidding rules
established in this proceeding. Because
applicants had ample opportunity to file
amendments prior to the onset of this
rule making, in order to avoid mutual
exclusivity, the Commission believes
the above procedure is the best
approach. The Commission also
considered various divergent proposals
made in response to the build-out plan
for incumbents and for new 39 GHz
licensees. With the goal of
accommodating various entities, the
Commission developed specific
construction requirements and
implemented a ‘“‘substantial service”
showing for these entities. By rejecting
such build-out alternatives which
required the construction of significant
amounts of links within a short time
frame, the Commission adopts an
alternative which takes into
consideration concerns raised by
commenters, including small business
entities, regarding establishing services
which are specialized and do not lend
to traditional construction requirements.

Auction Rules.

161. The Commission considered and
rejected several significant alternatives
with respect to the auction rules. The
Commission rejected the use of any type
of licensing method in favor of
competitive bidding as the method of
awarding 39 GHz licenses. The
Commission concluded that awarding
39 GHz licenses by auction meets the
congressional criteria in § 309(j) of the

Communications Act, and will likely
promote the Act’s objectives. The
Commission also rejected a sequential
or other auction design in favor of a
simultaneous multiple round auction
design because the licenses are
interdependent. As to designated
entities that may be entitled to special
provisions, the Commission determined
that based upon the record it only
would extend such special provisions to
small businesses. The Commission
rejected offering reduced upfront or
down payments and payment by
installment payments and, instead,
adopted tiered bidding credits for small
businesses. The Commission adopted a
small business definition of an entity
with not more than $40 million in
average gross revenues for the preceding
three years. The Commission held that
this definition of small business will
accommodate the broadest cross-section
of small businesses because it will
include, at a minimum, all those entities
recognized as small businesses in the
CMRS contests for which the
Commission has adopted or proposed
small businesses definitions. Since the
Commission rejected a straight across-
the-board 10 percent bidding credit for
qualified small businesses and, based
upon the record, adopted tiered bidding
credits for the 39 GHz service, small
businesses with average gross revenues
of not more than $40 million for the
preceding three years will receive a 25
percent bidding credit and smaller
businesses with average gross revenues
of not more than $15 million for the
preceding three years will receive a 35
percent bidding credit.

viii. Report to Congress

162. The Commission shall send a
copy of this Final Regulatory Flexibility
Analysis, along with this Report and
Order, in a report to Congress pursuant
to the Small Business Regulatory
Enforcement Fairness Act of 1996, 5
U.S.C. 801(a)(1)(A). A copy of this Final
Regulatory Flexibility Analysis will also
be published in the Federal Register.

B. Ex Parte Rules—Non-Restricted
Proceeding

163. This is a non-restricted notice
and comment rulemaking proceeding.
Ex parte presentations are permitted
except during the Sunshine Agenda
period, provided they are disclosed as
provided in Commission Rules. See
generally 47 CFR 1.1201, 1.1203, and
1.1206(a).

C. Paperwork Reduction Act

164. Written comments by the public
on the modified information collections
are due March 9, 1998. Written
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comments must be submitted by the
Office of Management and Budget
(OMB) on the proposed and/or modified
information collections on or before
April 7, 1998. In addition to filing
comments with the Secretary, a copy of
any comments on the information
collections contained herein should be
submitted to Dorothy Conway, Federal
Communications Commission, Room
234, 1919 M Street, N.W., Washington
D.C. 20554, or via the Internet to
dconway@fcc.gov and to Timothy Fain,
OMB Desk Officer, 10236 NEOB, 725—
17th Street, N.W., Washington D.C.
20503 or via the Internet to
fain__t@al.eop.gov.

D. Ordering Clauses

165. Authority for issuance of this
Report and Order and Second Notice of
Proposed Rule Making is contained in
sections 4(i), 257, 303(r), and 309(j) of
the Communications Act of 1934, as
amended, 47 U.S.C. sections 154(i), 257,
303(r), and 309(j).

166. It is ordered, that parts 1 and 101
of the Commission’s Rules are amended
as specified effective April 7, 1998. This
action is taken pursuant to sections 4(i),
303(c), 303(f), 303(g), 303(r) and 309(j)
of the Communications Act of 1934, as
amended, 47 U.S.C. 88 154(i), 303(c),
303(f), 303(g), 303(r) and 309(j).

List of Subjects in 47 CFR Parts 1 and
101

Communications equipment, Radio.

Federal Communications Commission.
Magalie Roman Salas,
Secretary.

Rule Changes

Parts 1 and 101 of Chapter 1 of Title
47 of the Code of Federal Regulations is
amended as follows:

PART 1— PRACTICE AND
PROCEDURE

1. The authority citation for part 1
continues to read as follows:

Authority: 47 U.S.C. 151, 154, 207, 303 and
309(j), unless otherwise noted.

2. Amend §1.2102 by adding new
paragraph (a)(10) and revising paragraph
(b)(4) introductory text to read as
follows:

§1.2102 Eligibility of applications for
competitive bidding.

(a) * X *

(10) Basic trading area licenses in the
38.6—40.0 GHz band.

(b) * * X

(4) Applications for channels in all
frequency bands, except those listed in
paragraph (a)(10), which are used as an
intermediate link or links in the

provision of continuous, end-to-end
service where no service is provided
directly to subscribers over the
frequencies. Examples of such
intermediate links are:

* * * * *

PART 101— FIXED MICROWAVE
SERVICES

3. The authority citation for Part 101
continues to read as follows:

Authority: 47 U.S.C. 88524, 303.

4. Amend §101.13 by revising
paragraph (d) to read as follows:

§101.13 Application forms and
requirements for private operational fixed
stations.

* * * * *

(d) Application for renewal of station
licenses must be submitted on such
form as the Commission may designate
by public notice. Applications for
renewal must be made during the
license term and, except for renewal
applications in the 38.6-40.0 GHz band,
should be filed within 90 days, but not
later than 30 days, prior to the end of
the license term. Renewal applications
in the 38.6-40.0 GHz band must be filed
eighteen months prior to the end of the
license term. See §101.17 for renewal
requirements for the 38.6-40.0 GHz
frequency band. When a licensee
submits a timely application for renewal
of a station license, the existing license
for that station will continue as a valid
authorization until the Commission has
made a final decision on the
application. Whenever a group of
station licenses in the same radio
service are to be renewed
simultaneously, a single “blanket”
application may be filed to cover the
entire group if the application identifies
each station by call sign and station
location. Applicants should note also
any special renewal requirements under
the rules for such radio station(s).

* * * * *

5. Amend §101.15 by revising

paragraph (c) to read as follows:

§101.15 Application forms for common
carrier fixed stations.
* * * * *

(c) Renewal of station license. Except
for renewal of special temporary
authorizations and authorizations in the
38.6—-40.0 GHz band, FCC Form 415
(“Application for Authorization in the
Microwave Services’) must be filed by
the licensee between thirty (30) and
sixty (60) days prior to the expiration
date of the license sought to be renewed.
For authorizations in the 38.6-40.0 GHz
band, the licensee must file FCC Form
415 eighteen months prior to the

expiration date of the license sought to
be renewed. See §101.17 for renewal
requirements for the 38.6-40.0 GHz
frequency band. Whenever a group of
station licenses in the same radio
service are to be renewed
simultaneously, a single “blanket”
application may be filed to cover the
entire group if the application identifies
each station by call sign and station
location. Applicants should note also
any special renewal requirements under
the rules for each radio service. When

a licensee submits a timely application
for renewal of a station license, the
existing license continues in effect until
the Commission has rendered a decision
on the renewal application.

* * * * *

6. Add new §101.17 to read as
follows:

§101.17 Performance requirements for the
38.6—40.0 GHz frequency band.

(a) All 38.6-40.0 GHz band licensees
must demonstrate substantial service at
the time of license renewal. A licensee’s
substantial service showing should
include, but not be limited to, the
following information for each channel
for which they hold a license, in each
BTA or portion of a BTA covered by
their license, in order to qualify for
renewal of that license. The information
provided will be judged by the
Commission to determine whether the
licensee is providing service which rises
to the level of “‘substantial.”

(1) A description of the 38.6-40.0 GHz
band licensee’s current service in terms
of geographic coverage;

(2) A description of the 38.6-40.0 GHz
band licensee’s current service in terms
of population served, as well as any
additional service provided during the
license term;

(3) A description of the 38.6-40.0 GHz
band licensee’s investments in its
system(s) (type of facilities constructed
and their operational status is required);

(b) Any 38.6—40.0 GHz band licensees
adjudged not to be providing substantial
service will not have their licenses
renewed.

7. Amend §101.45 by revising
paragraph (d) to read as follows:

§101.45 Mutually exclusive applications.
* * * * *

(d) Except for applications in the
38.6—40.0 GHz band, private operational
fixed point-to-point microwave
applications for authorization under this
Part will be entitled to be included in
a random selection process or to
comparative consideration with one or
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more conflicting applications in
accordance with the provisions of
§1.227.(b)(4) of this chapter.
Applications in the 38.6-40.0 GHz band
are subject to competitive bidding
procedures in §§101.1201-1209.

* * * * *

8. Amend §101.51 by revising
paragraph (a) introductory text to read
as follows:

§101.51 Comparative evaluation of
mutually exclusive applications.

(a) In order to expedite action on
mutually exclusive applications in
services under this rules part where
neither competitive bidding nor the
random selection processes apply, the
applicants may request the Commission
to consider their applications without a
formal hearing in accordance with the
summary procedure outlined in
paragraph (b) in this section if:

* * * * *

9. Amend §101.53 by adding new

paragraph (g) to read as follows:

§101.53 Assignment or transfer of station
authorization.
* * * * *

(g) Assignees receiving Commission
authority to acquire a 38.6—40.0 GHz
license pursuant to this paragraph must
meet the assignors’ construction
requirement dates. See 88 101.63 and
101.64 of this part.

10. Amend §101.55 by revising the
introductory text of paragraph (a) and
paragraph (b)(2) to read as follows:

§101.55 Considerations involving
assignment or transfer applications.

(a) Licenses not authorized pursuant
to competitive bidding procedures may
not be assigned or transferred prior to
completion of construction of the
facility. However, consent to the
assignment or transfer of control of such
a license may be given prior to the
completion of construction where:

* * * * * *
b * * *

(2) That have not been constructed,
unless the authorizations were granted
pursuant to a competitive bidding
procedure; or
* * * * *

11. Add §101.56 to read as follows:

§101.56 Partitioned service areas (PSAs)
and disaggregated spectrum.

(a)(1) The holder of a Basic Trading
Area (BTA) authorization to provide
service in the 38.6-40 GHz band
pursuant to the competitive bidding
process may enter into agreements with
eligible parties to partition any portion
of its service area according to county
boundaries, or according to other

geopolitical subdivision boundaries.
Alternatively, licensees may enter into
agreements or contracts to disaggregate
portions of spectrum, provided acquired
spectrum is disaggregated according to
frequency pairs.

(2)(i) Contracts must be filed with the
Commission within 30 days of the date
that such agreements are reached.

(i) The contracts must include
descriptions of the areas being
partitioned or spectrum disaggregated.
The partitioned service area shall be
defined by coordinate points at every 3
seconds along the partitioned service
area unless an FCC recognized service
area is utilized (i.e., Metropolitan
Service Area or Rural Service Area) or
county lines are followed. If geographic
coordinate points are used, they must be
specified in degrees, minutes, and
seconds to the nearest second of latitude
and longitude and must be based upon
the 1927 North American Datum
(NAD27). Applicants may supply
geographical coordinates based on 1983
North American Datum (NADS83) in
addition to those required (NAD27). In
the case where an FCC recognized
service area or county lines are utilized,
applicants need only list the specific
area(s) (through use of FCC designations
or county names) that constitute the
partitioned area.

(3) Parties to partitioning and
spectrum disaggregation contracts must
file concurrently with such contracts the
following:

(i) An application FCC Form 415 for
authority to operate a 38.6—40 GHz
service facility.

(i) Application for assignment to
operate in the market area being
partitioned or to operate in the market
area covered by the disaggregated
spectrum.

(iii) A completed FCC Form 430,
where applicable, if not already on file
at the Commission.

(b) The eligibility requirements
applicable to BTA authorization holders
also apply to those individuals and
entities seeking partitioned or
disaggregated spectrum authorizations.

(c) Subsequent to issuance of the
authorization for a partitioned service
area, the partitioned area will be treated
as a separate protected service area.

(d) When any area within a BTA
becomes a partitioned service area, the
remaining counties and geopolitical
subdivision within that BTA will be
subsequently treated and classified as a
partitioned service area.

(e) At the time a BTA is partitioned,
the Commission shall cancel the BTA
authorization initially issued and issue
a partitioned service area authorization
to the former BTA authorization holder.

(f) The duties and responsibilities
imposed upon BTA authorization
holders in this part, apply to those
licensees obtaining authorizations by
partitioning or spectrum disaggregation.

(9) The build-out requirements for the
partitioned service area or disaggregated
spectrum shall be the same as applied
to the BTA authorization holder.

(h) The license term for the
partitioned service area or disaggregated
spectrum shall be the remainder of the
period that would apply to the BTA
authorization holder.

(i) Licensees, except those using
bidding credits in a competitive bidding
procedure, shall have the authority to
partition service areas or disaggregate
spectrum.

12. Amend §101.63 by revising
paragraphs (a) and (d) to read as follows:

§101.63 Period of construction;
certification of completion of construction.

(a) Except for stations licensed in the
38.6—40.0 GHz band, each station
licensed under this part must be in
operation within 18 months from the
initial date of grant. Modification of an
operational station other than one
licensed in the 38.6-40.0 GHz band
must be completed within 18 months of
the date of grant of the applicable
modification request.

* * * * *

(d) Except for stations licensed in the
38.6-40.0 GHz band, requests for
extension of time to be in operation may
be granted upon a showing of good
cause, setting forth in detail the
applicant’s reasons for failure to have
the facility operating in the prescribed
period. Such requests must be
submitted no later than 30 days prior to
the end of the prescribed period to the
Federal Communications Commission,
Gettysburg, PA 17325-7245.

* * * * *

13. Add §101. 64 to read as follows:

§101.64 Service areas.

Service areas for 38.6-40.0 GHz
service are BTAs as defined below.
BTAs are based on the Rand McNally
1992 Commercial Atlas & Marketing
Guide, 123rd Edition, at pages 40—44.
Rand McNally organizes the 50 States
and the District of Columbia into 487
BTAs. The BTA Map is available for
public inspection at the Wireless
Telecommunications Bureau, Room
5322, 2025 M Street, NW., Washington,
DC. The BTA service areas are based on
the Rand McNally 1995 Commercial
Atlas & marketing Guide, 123rd Edition,
at pages 40-44, with the following
additions licensed separately as BTA-
like areas: American Samoa; Guam;
Northern Mariana Islands; Mayaguez/
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Aguadilla-Ponce, Puerto Rico; San Juan,
Puerto Rico; and the United States
Virgin Islands. The Mayaguez/
Aguadilla-Ponce BTA-like service area
consists of the following municipios:
Adjuntas, Aguada, Aguadilla, Anasco,
Arroyo, Cabo Rojo, Coamo, Guanica,
Guayama, Guayanilla, Hormigueros,
Isabela, Jayuya, Juana Diaz, Lajas, Las
Marias, Maricao, Maunabo, Mayaguez,
Moca, Patillas, Penuelas, Ponce,
Quebradillas, Rincon, Sabana Grande,
Salinas, San German, Santa Isabel,
Villalba, and Yauco. The San Juan BTA-
like service area consists of all other
municipios in Puerto Rico.

14. Amend §101.103 by adding
paragraphs (i)(1) and (i)(2) to read as
follows:

§101.103 Frequency coordination
procedures.
* * * * *

()(1) When the licensed facilities are
to be operated in the band 38,600 MHz
to 40,000 MHz and the facilities are
located within 16 kilometers of the
boundaries of a Basic Trading Area,
each licensee must complete the
frequency coordination process of
§101.103(d) with respect to neighboring
BTA licensees and existing licensees
within its BTA service area that may be
affected by its operation prior to
initiating service. In addition to the
technical parameters listed in
§101.103(d), the coordinating licensee
must also provide potentially affected
parties technical information related to
its subchannelization plan and system
geometry.

(2) Response to notification should be
made as quickly as possible, even if no
technical problems are anticipated. Any
response to notification indicating
potential interference must specify the
technical details and must be provided
to the licensee, either electronically or
in writing, within 10 days of
notification. Every reasonable effort
should be made by all licensees to
eliminate all problems and conflicts. If
no response to notification is received
within 10 days, the licensee will be
deemed to have made reasonable efforts
to coordinate and may commence
operation without a response. The
beginning of the 10-day period is
determined pursuant to §101.103(d)(v).

15. Amend §101.107 by revising the
last entry in the table and adding new
footnote 9 to read as follows:

§101.107 Frequency tolerance.

* * * * *

FREQUENCY TOLERANCE

[Percent]
frey Mobile  Mobile
and sta- sta-
Frequency (MHz) based tions  tions 3
sta. over 3  waltts
tions watts  or less
31,300 to
40,0006 .......... 0.03¢ 0.03 0.03
* * * * *

9 Equipment authorized to be operated in
the 38,600-40,000 MHz band is exempt from
the frequency tolerance requirement noted in
the above table.

ANTENNA STANDARDS

16. Amend §101.109 by adding a new
footnote 7 to the entry in the second
column for 38,600 to 40,000, and by
adding a new entry at the end of the
table to read as follows:

§101.109 Bandwidth.

* * * * *

Maximum
author-
Frequency band (MHz) ized
band-
width
* * * * *
38,600 t0 40,000 .....ccceocvevirireians 50 MHz 7
Above 40,000 .......ccccoeeviiiiiieniennns ®)
* * * * *

7For channel block assignments in the
38,600-40,000 MHz band, the authorized
bandwidth is equivalent to an unpaired chan-
nel block assignment or to either half of a
symmetrical paired channel block assignment.
When adjacent channels are aggregated,
equipment is permitted to operate over the full
channel block aggregation without restriction.

Note to Footnote 7: Unwanted emissions
shall be suppressed at the aggregate channel
block edges based on the same roll-off rate as
is specified for a single channel block in para-
graphs 101.111(a)(ii) and (iii) of this chapter.

17. Amend §101.115 by removing the
entry for “Above 31,300 in the table in
paragraph (c)(2), and adding the
following entry and new footnote 14 to
read as follows:

§101.115 Directional antennas.
* * * * *

(C) * * *

(2) * * *

Maximum Minimum radiation suppression to angle in degrees from centerline of main beam
beam- in decibels
W'dtc?Bto 3 Minimum
Frequency (MHz) Category oints(1) antenna
gncluded gain (dBi) 5° to 10° 10° to 15° to 20° to 30° to 100° to 140° to
angles in 15° 20° 30° 100° 140° 180°
degrees)
* * * * * * *
38,600 to 40,00014 ..... A n/a 38 25 29 33 26 42 55 55
B n/a 38 20 24 28 32 35 36 36

14 Stations authorized to operate in the 38,600—40,000 MHz band may use antennas other than those meeting the Category A standard. How-
ever, the Commission may require the use of higher performance antennas where interference problems can be resolved by the use of such an-

tennas.

18. Amend §101.147 by redesignating
paragraph (v) as (v)(1), revising newly
redesignated (v)(1) and adding new
paragraph (v)(2) to read as follows:

§101.147 Frequency assignments.

* * * * *

(v)(1) Assignments in the band
38,600—40,000 MHz must be according
to the following frequency plan:
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Channel group A Channel group B
Frequency band Frequency band
Channel No. Iir?”lits (l\)lle) Channel No. IircT‘ﬂts (l\)Ile)
38,600-38,650 | 1-B 39,300-39,350
38,650-38,000 | 2-B 39,350-39,400
38,700-38,750 | 3-B 39,400-39,450
38,750-38,800 | 4-B 39,450-39,500
38,800-38,850 | 5-B 39,500-39,550
38,350-38,900 | 6-B 39,550-39,600
38,900-38,950 | 7-B 39,600-39,650
38,950-39,000 | 8-B 39,650-39,700
39,000-39,050 | 9-B 39,700-39,750
39,050-39,100 | 10-B 39,750-39,800
39,100-39,150 | 11-B 39,800-39,850
39,150-39,200 | 12-B 39,850-39,900
39,200-39,250 | 13-B 39,900-39,950
39,250-39,300 | 14-B 39,950-40,000

(2) Channel Blocks 1 through 14 are
assigned for use within Basic Trading
Areas (BTASs). Applicants are to apprise
themselves of any grandfathered links
within the BTA for which they seek a
license. All of the channel blocks may
be subdivided as desired by the licensee
and used within its service area as
desired without further authorization
subject to the terms and conditions set

forth in §101.149.
19. Add Subpart N to Section 101 to

read as follows:

Subpart N—Competitive Bidding

Procedures for the 38.6-40.0 GHz Band

101.1201 38.6-40.0 GHz subject to
competitive bidding.

101.1202 Competitive bidding design for
38.6—40.0 GHz licensing.

101.1203 Competitive bidding mechanisms.

101.1204 Bidding application procedures.

101.1205 Submission of upfront payments
and down payments.

101.1206 Long-form applications.

101.1207 Procedures for filing petitions to
deny against long-form applications.

101.1208 Bidding credits for small
businesses.

101.1209 Definitions.

Subpart N—Competitive Bidding
Procedures for the 38.6-40.0 GHz Band

§101.1201 38.6—40.0 GHz subject to
competitive bidding.

Mutually exclusive 38.6-40.0 GHz
initial applications are subject to
competitive bidding. The general
competitive bidding procedures found
in 47 CFR Part 1, Subpart Q will apply
unless otherwise provided in this part.

§101.1202 Competitive bidding design for
38.6—40.0 GHz licensing.

The following competitive bidding
procedures generally will be used in
38.6—40.0 GHz auctions. Additional,
specific procedures may be set forth by
public notice. The Commission also
may design and test alternative
procedures. See 47 CFR §§1.2103 and
1.2104. The Commission will employ

simultaneous multiple round bidding
when choosing from among mutually
exclusive initial applications to provide
38.6—40.0 GHz service, unless otherwise
specified by the Wireless
Telecommunications Bureau before the
auction.

§101.1203 Competitive bidding
mechanisms.

(a) Sequencing. The Commission will
establish and may vary the sequence in
which 38.6—40.0 GHz licenses will be
auctioned.

(b) Grouping. The Commission will
conduct a series of sequential auctions
of three channels at a time within each
BTA unless the Wireless
Telecommunications Bureau
announces, by Public Notice prior to the
auction, an alternative auction scheme.

(c) Minimum bid increments. The
Commission will, by announcement
before or during an auction, require
minimum bid increments in dollar or
percentage terms.

(d) Stopping rules. The Commission
will establish stopping rules before or
during multiple round auctions in order
to terminate an auction within a
reasonable time.

(e) Activity rules. The Commission
will establish activity rules which
require a minimum amount of bidding
activity. In the event that the
Commission establishes an activity rule
in connection with a simultaneous
multiple round auction, each bidder
will be entitled to request and will be
automatically granted a certain number
of waivers of such rule during the
auction.

§101.1204 Bidding application
procedures.

All applicants to participate in
competitive bidding for 38.6-40.0 GHz
licenses must submit applications on
FCC Forms 175 pursuant to the
provisions of §1.2105 of this Chapter.
The Wireless Telecommunications

Bureau will issue a public notice
announcing the availability of 38.6—40.0
GHz licenses and, in the event that
mutually exclusive applications are
filed, the date of the auction for those
licenses. This public notice also will
specify the date on or before which
applicants intending to participate in a
38.6—40.0 auction must file their
applications in order to be eligible for
that auction, and it will contain
information necessary for completion of
the application as well as other
important information such as the
materials which must accompany the
forms, any filing fee that must
accompany the application or any
upfront payment that need to be
submitted, and the location where the
application must be filed. In addition,
each applicant must identify its status
as a small business or rural telephone
company.

§101.1205 Submission of upfront
payments and down payments.

(a) Each bidder in the 38.6-40.0 GHz
auction will be required to submit an
upfront payment. This upfront payment
will be based upon a formula
established by the Wireless
Telecommunications Bureau and
announced by public notice prior to the
auction.

(b) Each winning bidder in the 38.6—
40.0 GHz auction shall make a down
payment to the Commission in an
amount sufficient to bring its total
deposits up to 20 percent of its winning
bid by a date and time to be specified
by public notice, generally within ten
business days following the close of
bidding. Full payment of the balance of
the winning bids shall be paid within
ten days after public notice announcing
that the Commission is prepared to
award the license. The grant of the
application is conditional upon receipt
of full payment. The Commission
generally will grant the license within a
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reasonable period of time after receiving
full payment.

§101.1206 Long-form applications.

Each winning bidder will be required
to submit a long-form application.
Winning bidders must submit long-form
applications within ten (10) business
days after being notified by Public
Notice that it is the winning bidder.
Long-form applications shall be
processed under the rules contained in
parts 1 and 101 of the Commission’s
rules.

§101.1207 Procedures for filing petitions
to deny against long-form applications.

The applicable procedures for the
filing of petitions to deny the long-form
applications of winning bidders
contained in §1.2108 of the
Commission’s rules shall be followed by
the applicant (see 47 CFR 1.2108).

§101.1208 Bidding credits for small
businesses.

(a) A winning bidder that qualifies as
a small business or a consortium of
small businesses, (as defined in
§101.1209(b)(1)(i) may use a bidding
credit of 25 percent to lower the cost of
its winning bid on any of the licenses
in this part. A winning bidder that
qualifies as a very small business or a
consortium of very small businesses, (as
defined in §101.1209(b)(1)(ii) may use a
bidding credit of 35 percent to lower the
cost of its winning bid on any of the
licenses in this part.

(b) Unjust enrichment. (1) A small
business seeking transfer or assignment
of a license to an entity that is not a
small business under the definitions in
§101.1209(b)(1)(i) and (ii), will be
required to reimburse the government
for the amount of the bidding credit,
plus interest at the rate imposed for
installment financing at the time the
license was awarded, before transfer
will be permitted. The amount of this
penalty will be reduced over time as
follows: a transfer in the first two years
of the license term will result in a
forfeiture of 100 percent of the value of
the bidding credit: in year three of the
license term the penalty will be 75
percent; in year four the penalty will be
50 percent and in year five the penalty
will be 25 percent, after which there
will be no penalty. These penalties must
be paid back to the U.S. Treasury as a
condition of approval of the assignment
or transfer.

(2) If a small business that utilizes a
bidding credit under this section seeks
to assign or transfer control of its license
to a small business meeting the
eligibility standards for lower bidding
credits or seeks to make any other

change in ownership that would result
in the licensee qualifying for a lower
bidding credit under this section, the
licensee must seek Commission
approval and reimburse the government
for the difference between the amount of
the bidding credit obtained by the
licensee and the bidding credit for
which the assignee, transferee or
licensee is eligible under this section as
a condition of the approval of such
assignment, transfer or other ownership
change.

§101.1209 Definitions.

(a) Scope. The definitions in this
section apply to §8 101.1201 through
101.1209, unless otherwise specified in
those sections.

(b) Small business and very small
business. (1)(i) A small business is an
entity that together with its affiliates
and persons or entities that hold
attributable interests in such entity and
their affiliates, has average gross
revenues that are not more than $40
million for the preceding three years.

(ii) A very small business is an entity
that together with its affiliates and
persons or entities that hold attributable
interests in such entity and their
affiliates, has average gross revenues
that are not more than $15 million for
the preceding three years.

(2) For purposes of determining
whether an entity meets either the small
business or very small business
definitions set forth in paragraph (b)(1)
of this section, the gross revenues of the
entity, its affiliates, persons or entities
holding interests in the entity and their
affiliates shall be considered on a
cumulative basis and aggregated.

(3) A small business consortium is a
conglomerate organization formed as a
joint venture between or among
mutually-independent business firms,
each of which individually satisfies
either definition of a small business in
paragraphs (b)(1) and (b)(2) of this
section.

(c) Rural telephone company. A rural
telephone company means a local
exchange carrier operating entity to the
extent that such entity—

(A) Provides common carrier service
to any local exchange carrier study area
that does not include either—

(i) Any incorporated place of 10,000
inhabitants or more, or any part thereof,
based on the most recently available
population statistics of the Bureau of the
Census; or

(i) Any territory, incorporated or
unincorporated, included in an
urbanized area, as defined by the
Bureau of the Census, as of August 10,
1993;

(B) Provides telephone exchange
service, including exchange access, to
fewer than 50,000 access lines;

(C) Provides telephone exchange
service to any local exchange carrier
study area with fewer than 100,000
access lines; or

(D) Has less than 15 per cent of its
access lines in communities of more
than 50,000 on the date of enactment of
the Telecommunications Act of 1996.

(d) Gross Revenues. Gross revenues
shall mean all income received by an
entity, whether earned or passive, before
any deductions are made for costs of
doing business (e.g., cost of goods sold),
as evidenced by audited quarterly
financial statements for the relevant
number of calendar years preceding
January 1, 1996, or, if audited financial
statements were not prepared on a
calendar-year basis, of the most recently
completed fiscal years preceding the
filing of the applicant’s short-form
application (Form 175). For applications
filed after December 31, 1995, gross
revenues shall be evidenced by audited
financial statements for the preceding
relevant number of calendar or fiscal
years. If an entity was not in existence
for all or part of the relevant period,
gross revenues shall be evidenced by the
audited financial statements of the
entity’s predecessor-in-interest or, if
there is no identifiable predecessor-in-
interest, unaudited financial statements
certified by the applicant as accurate.

(e) Affiliate. (1) Basis for affiliation.
An individual or entity is an affiliate of
an applicant or of a person holding an
attributable interest in an applicant
(both referred to herein as ““the
applicant”) if such individual or entity:

(i) Directly or indirectly controls or
has the power to control the applicant,
or

(ii) Is directly or indirectly controlled
by the applicant, or

(iii) Is directly or indirectly controlled
by a third party or parties that also
controls or has the power to control the
applicant, or

(iv) Has an “identity of interest’” with
the applicant.

(2) Nature of control in determining
affiliation.

(i) Every business concern is
considered to have one or more parties
who directly or indirectly control or
have the power to control it. Control
may be affirmative or negative and it is
immaterial whether it is exercised so
long as the power to control exists.

Example for paragraph (e)(2)(i). An
applicant owning 50 percent of the voting
stock of another concern would have
negative power to control such concern since
such party can block any action of the other
stockholders. Also, the bylaws of a
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corporation may permit a stockholder with
less than 50 percent of the voting to block
any actions taken by the other stockholders
in the other entity. Affiliation exists when
the applicant has the power to control a
concern while at the same time another
person, or persons, are in control of the
concern at the will of the party or parties
with the power of control.

(ii) Control can arise through stock
ownership; occupancy of director,
officer or key employee positions;
contractual or other business relations;
or combinations of these and other
factors. A key employee is an employee
who, because of his/her position in the
concern, has a critical influence in or
substantive control over the operations
or management of the concern.

(iii) Control can arise through
management positions where a
concern’s voting stock is so widely
distributed that no effective control can
be established.

Example for paragraph (e)(2)(iii). In a
corporation where the officers and directors
own various size blocks of stock totaling 40
percent of the corporation’s voting stock, but
no officer or director has a block sufficient
to give him or her control or the power to
control and the remaining 60 percent is
widely distributed with no individual
stockholder having a stock interest greater
than 10 percent, management has the power
to control. If persons with such management
control of the other entity are persons with
attributable interests in the applicant, the
other entity will be deemed an affiliate of the
applicant.

(3) Identity of interest between and
among persons. Affiliation can arise
between or among two or more persons
with an identity of interest, such as
members of the same family or persons
with common investments. In
determining if the applicant controls or
is controlled by a concern, persons with
an identity of interest will be treated as
though they were one person.

Example 1. Two shareholders in
Corporation Y each have attributable
interests in the same application. While
neither shareholder has enough shares to
individually control Corporation Y, together
they have the power to control Corporation
Y. The two shareholders with these common
investments (or identity of interest) are
treated as though they are one person and
Corporation Y would be deemed an affiliate
of the applicant.

Example 2. One shareholder in
Corporation Y, shareholder A, has an
attributable interest in a SMR application.
Another shareholder in Corporation Y,
shareholder B, has a nonattributable interest
in the same SMR application. While neither
shareholder has enough shares to
individually control Corporation Y, together
they have the power to control Corporation
Y. Through the common investment of
shareholders A and B in the SMR
application, Corporation Y would still be
deemed an affiliate of the applicant.

(i) Spousal affiliation. Both spouses
are deemed to own or control or have
the power to control interests owned or
controlled by either of them, unless they
are subject to a legal separation
recognized by a court of competent
jurisdiction in the United States.

(ii) Kinship affiliation. Immediate
family members will be presumed to
own or control or have the power to
control interests owned or controlled by
other immediate family members. In
this context “immediate family
member’”’ means father, mother,
husband, wife, son, daughter, brother,
sister, father- or mother-in-law, son- or
daughter-in-law, brother- or sister-in-
law, step-father, or -mother, step-
brother, or -sister, step-son, or
-daughter, half brother or sister. This
presumption may be rebutted by
showing that

(A) The family members are
estranged,

(B) The family ties are remote, or

(C) The family members are not
closely involved with each other in
business matters.

Example for paragraph (e)(3)(ii). A owns a
controlling interest in Corporation X. A’s
sister-in-law, B, has an attributable interest in
an SMR application. Because A and B have
a presumptive kinship affiliation, A’s interest
in Corporation X is attributable to B, and thus
to the applicant, unless B rebuts the
presumption with the necessary showing.

(4) Affiliation through stock
ownership. (i) An applicant is presumed
to control or have the power to control
a concern if he or she owns or controls
or has the power to control 50 percent
or more of its voting stock.

(i) An applicant is presumed to
control or have the power to control a
concern even though he or she owns,
controls or has the power to control less
than 50 percent of the concern’s voting
stock, if the block of stock he or she
owns, controls or has the power to
control is large as compared with any
other outstanding block of stock.

(iii) If two or more persons each owns,
controls or has the power to control less
than 50 percent of the voting stock of a
concern, such minority holdings are
equal or approximately equal in size,
and the aggregate of these minority
holdings is large as compared with any
other stock holding, the presumption
arises that each one of these persons
individually controls or has the power
to control the concern; however, such
presumption may be rebutted by a
showing that such control or power to
control, in fact, does not exist.

(5) Affiliation arising under stock
options, convertible debentures, and
agreements to merge. Stock options,
convertible debentures, and agreements
to merge (including agreements in

principle) are generally considered to
have a present effect on the power to
control the concern. Therefore, in
making a size determination, such
options, debentures, and agreements
will generally be treated as though the
rights held thereunder had been
exercised. However, neither an affiliate
nor an applicant can use such options
and debentures to appear to terminate
its control over another concern before
it actually does so.

Example 1 for paragraph (e)(5). If company
B holds an option to purchase a controlling
interest in company A, who holds an
attributable interest in an SMR application,
the situation is treated as though company B
had exercised its rights and had become
owner of a controlling interest in company A.
The gross revenues of company B must be
taken into account in determining the size of
the applicant.

Example 2 for paragraph (e)(5). If a large
company, BigCo, holds 70% (70 of 100
outstanding shares) of the voting stock of
company A, who holds an attributable
interest in an SMR application, and gives a
third party, SmallCo, an option to purchase
50 of the 70 shares owned by BigCo, BigCo
will be deemed to be an affiliate of company,
and thus the applicant, until SmallCo
actually exercises its options to purchase
such shares. In order to prevent BigCo from
circumventing the intent of the rule which
requires such options to be considered on a
fully diluted basis, the option is not
considered to have present effect in this case.

Example 3 for paragraph (e)(5). If company
A has entered into an agreement to merge
with company B in the future, the situation
is treated as though the merger has taken
place.

(6) Affiliation under voting trusts. (i)
Stock interests held in trust shall be
deemed controlled by any person who
holds or shares the power to vote such
stock, to any person who has the sole
power to sell such stock, and to any
person who has the right to revoke the
trust at will or to replace the trustee at
will.

(ii) If a trustee has a familial, personal
or extra-trust business relationship to
the grantor or the beneficiary, the stock
interests held in trust will be deemed
controlled by the grantor or beneficiary,
as appropriate.

(iii) If the primary purpose of a voting
trust, or similar agreement, is to separate
voting power from beneficial ownership
of voting stock for the purpose of
shifting control of or the power to
control a concern in order that such
concern or another concern may meet
the Commission’s size standards, such
voting trust shall not be considered
valid for this purpose regardless of
whether it is or is not recognized within
the appropriate jurisdiction.
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(7) Affiliation through common
management. Affiliation generally arises
where officers, directors, or key
employees serve as the majority or
otherwise as the controlling element of
the board of directors and/or the
management of another entity.

(8) Affiliation through common
facilities. Affiliation generally arises
where one concern shares office space
and/or employees and/or other facilities
with another concern, particularly
where such concerns are in the same or
related industry or field of operations,
or where such concerns were formerly
affiliated, and through these sharing
arrangements one concern has control,
or potential control, of the other
concern.

(9) Affiliation through contractual
relationships. Affiliation generally
arises where one concern is dependent
upon another concern for contracts and
business to such a degree that one
concern has control, or potential
control, of the other concern.

(10) Affiliation under joint venture
arrangements. (i) A joint venture for size
determination purposes is an
association of concerns and/or
individuals, with interests in any degree
or proportion, formed by contract,
express or implied, to engage in and
carry out a single, specific business
venture for joint profit for which
purpose they combine their efforts,
property, money, skill and knowledge,
but not on a continuing or permanent
basis for conducting business generally.
The determination whether an entity is
a joint venture is based upon the facts
of the business operation, regardless of
how the business operation may be
designated by the parties involved. An
agreement to share profits/losses
proportionate to each party’s
contribution to the business operation is
a significant factor in determining
whether the business option is a joint
venture.

(ii) The parties to a joint venture are
considered to be affiliated with each
other.

(11) Exclusion from affiliation
coverage. For purposes of this section,
Indian tribes or Alaska Regional or
Village Corporations organized pursuant
to the Alaska Native Claims Settlement
Act (43 U.S.C. 1601 et seq.), or entities
owned and controlled by such tribes or
corporations, are not considered
affiliates of an applicant (or licensee)
that is owned and controlled by such
tribes, corporations or entities, and that
otherwise complies with the
requirements of this section, except that
gross revenues derived from gaming
activities conducted by affiliated
entities pursuant to the Indian Gaming

Regulatory Act (25 U.S.C. 2701 et seq.)
will be counted in determining such
applicant’s (or licensee’s) compliance
with the financial requirements of this
section, unless such applicant
establishes that it will not receive a
substantial unfair competitive advantage
because significant legal constraints
restrict the applicant’s ability to access
such gross revenues.

[FR Doc. 98-1731 Filed 2-5-98; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF DEFENSE
48 CFR Part 246

[DFARS Case 97-D326]

Defense Federal Acquisition
Regulation Supplement; Warranties in
Weapon System Acquisitions

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: The Director of Defense
Procurement has issued a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement Section 847 of
the National Defense Authorization Act
for Fiscal Year 1998. Section 847
repealed the requirement for contractor
guarantees on major weapon systems.

EFFECTIVE DATE: February 6, 1998.

FOR FURTHER INFORMATION CONTACT:
Rick Layser, PDUSD(A&T)DP(DAR),
IMD 3D139, 3062 Defense Pentagon,
Washington, DC 20301-3062.
Telephone (703) 602—0131. Telefax
(703) 602-0350. Please cite DFARS Case
97-D326.

SUPPLEMENTARY INFORMATION:
A. Background

Section 847 of the National Defense
Authorization Act for Fiscal Year 1998
(Pub. L. 105-85) repealed 10 U.S.C.
2403, which required contractor
guarantees on major weapon systems.
This final rule removes the DFARS
language that implemented 10 U.S.C.
2403.

B. Regulatory Flexibility Act

The final rule does not constitute a
significant revision within the meaning
of FAR 1.501 and Public Law 98-577
and publication for public comment is
not required. However, comments from
small entities concerning the affected
DFARS subpart will be considered in
accordance with 5 U.S.C. 610. Such
comments should cite DFARS Case 97—
D326 in correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the final rule imposes
no information collection requirements
that require the approval of the Office of
Management and Budget under 44
U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 246

Government procurement.
Michele P. Peterson,
Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Part 246 is
amended as follows:

1. The authority citation for 48 CFR
Part 246 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 246—QUALITY ASSURANCE

2. Section 246.703 is revised to read
as follows:

246.703 Criteria for use of warranties.

(b) Cost. Contracting officers may
include the cost of a warranty as part of
an item’s price or as a separate contract
line item.

246.704 [Amended]

3. Section 246.704 is amended by
removing paragraph (1) and
redesignating paragraphs (2) through (5)
as paragraphs (1) through (4),
respectively.

246.770 through 246.770-8 [Removed].

4. Sections 246.770 through 246.770—
8 are removed.

[FR Doc. 98-2924 Filed 2-5-98; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 961204340-7087-02; 1.D.
020298B]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic;
Closure

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS closes the commercial
run-around gillnet fishery for king
mackerel in the exclusive economic
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zone (EEZ) in the Florida west coast
subzone. This closure is necessary to
protect the overfished Gulf king
mackerel resource.

DATES: The closure is effective 12:00
noon, local time, February 3, 1998,
through June 30, 1998.

FOR FURTHER INFORMATION CONTACT:
Mark F. Godcharles, 813-570-5305.

SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish
(king mackerel, Spanish mackerel, cero,
cobia, little tunny, dolphin, and, in the
Gulf of Mexico only, bluefish) is
managed under the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP).
The FMP was prepared by the Gulf of
Mexico and South Atlantic Fishery
Management Councils (Councils) and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act by
regulations at 50 CFR part 622.

Based on the Councils’ recommended
total allowable catch and the allocation
ratios in the FMP, NMFS implemented
a commercial quota for the Gulf of
Mexico migratory group of king
mackerel in the Florida west coast
subzone of 865,000 Ib (392,357 kg).

That quota was further divided into
two equal quotas of 432,500 Ib (196,179
kg) for vessels in each of two groups by
gear types—vessels fishing with run-
around gillnets and those using hook-
and-line gear (50 CFR
622.42(c)(L)(1)(A)(2))-

In accordance with 50 CFR
622.43(a)(3), NMFS is required to close
any segment of the king mackerel
commercial fishery when its allocation
or quota is reached or is projected to be
reached by publishing a notification in
the Federal Register. NMFS has
determined that the commercial quota
of 432,500 Ib (196,179 kg) for Gulf group
king mackerel for vessels using run-
around gillnets in the Florida west coast
subzone was reached on February 3,
1998. Accordingly, the commercial
fishery for king mackerel for such
vessels in the Florida west coast
subzone is closed effective 12:00 noon,
local time, February 3, 1998, through
June 30, 1998, the end of the fishing
year.

The Florida west coast subzone
extends from 87°31°06" W. long. (due
south of the Alabama/Florida boundary)
to: (1) 25°20.4’ N. lat. (due east of the
Dade/Monroe County, FL, boundary)
through March 31, 1998; and (2) 25°48’
N. lat. (due west of the Monroe/Collier
County, FL, boundary) from April 1,
1998, through October 31, 1998.

NMFS previously determined that the
commercial quota for king mackerel
from the western zone of the Gulf of
Mexico was reached and closed that
segment of the fishery on August 2,
1997 (62 FR 42417, August 7, 1997).
Subsequently, NMFS determined that
the commercial quota of king mackerel
for vessels using hook-and-line gear in
the Florida west coast subzone of the
eastern zone of the Gulf of Mexico was
reached and closed that segment of the
fishery on January 7, 1998 (63 FR 1772,
January 12, 1998). Thus, with this
closure, all commercial fisheries for
king mackerel in the EEZ are closed
from the U.S./Mexico border through
the Florida west coast subzone through
June 30, 1998.

Except for a person aboard a charter
vessel or headboat, during the closure,
no person aboard a vessel permitted to
fish under a commercial quota may fish
for Gulf group king mackerel in the EEZ
in the closed zones or retain Gulf group
king mackerel in or from the EEZ of the
closed zones. A person aboard a vessel
for which the permit indicates both
commercial king mackerel and charter/
headboat for coastal migratory pelagic
fish may continue to retain king
mackerel under the bag and possession
limit set forth in 50 CFR 622.39(c)(1)(ii),
provided the vessel is operating as a
charter vessel or headboat.

During the closure, king mackerel
from the closed zones taken in the EEZ,
including those harvested under the bag
limit, may not be purchased or sold.
This prohibition does not apply to trade
in king mackerel from the closed zones
that were harvested, landed ashore, and
sold prior to the closure and were held
in cold storage by a dealer or processor.

Classification

This action is taken under 50 CFR
622.43(a)(3) and is exempt from review
under E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: February 2, 1998.

Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 98-3066 Filed 2-3-98; 2:27 pm]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket N0.971208296-7296-01 ; I.D.
013098B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Atka Mackerel in the
Eastern Aleutian District and Bering
Sea subarea of the Bering Sea and
Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for Atka mackerel in the Eastern
Aleutian District and the Bering Sea
subarea of the Bering Sea and Aleutian
Islands management area (BSAI). This
action is necessary to prevent exceeding
the 1998 interim specifications of Atka
mackerel in these areas.

DATES: Effective 1200 hrs, Alaska local
time (A.lL.t.), February 2, 1998, until
2400 hrs, A.l.t., December 31, 1998.

FOR FURTHER INFORMATION CONTACT:
Andrew Smoker, 907-586-7228.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Fishing by U.S. vessels is governed
by regulations implementing the FMP at
subpart H of 50 CFR part 600 and CFR
part 679.

The 1998 interim specifications of
Atka mackerel total allowable catch for
the Eastern Aleutian District and the
Bering Sea subarea was established by
Interim 1998 Harvest Specifications (62
FR 65626, December 15, 1997) for the
BSAI as 3,187 metric tons (mt). See
§679.20(c)(2)(ii).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 1998 interim
specification for Atka mackerel in the
Eastern Aleutian District and the Bering
Sea subarea soon will be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 2,587 mt, and is setting
aside the remaining 600 mt as bycatch
to support other anticipated groundfish
fisheries. In accordance with
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§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance soon will be reached.
Consequently, NMFS is prohibiting
directed fishing for Atka mackerel in the
Eastern Aleutian District and the Bering
Sea subarea.

Maximum retainable bycatch amounts
for applicable gear types may be found
in the regulations at § 679.20(e) and (f).

Classification

This action responds to the interim
TAC limitations and other restrictions
on the fisheries established in the
interim 1998 harvest specifications for
groundfish for the BSAI. It must be
implemented immediately to prevent
overharvesting the 1998 interim TAC of
Atka mackerel in the Eastern Aleutian
District and the Bering Sea subarea of
the BSAI. A delay in the effective date
is impracticable and contrary to public
interest. Further delay would only result
in overharvest. NMFS finds for good
cause that the implementation of this
action should not be delayed for 30
days. Accordingly, under 5 U.S.C.
553(d), a delay in the effective date is
hereby waived.

This action is required by §679.20
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: January 30, 1998.

Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-2938 Filed 2—2-98; 4:55 pm)]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 971208295-7295-01; I.D.
013098A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 630

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock in Statistical Area
630 of the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the interim specification for pollock in
this area.
DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), February 2, 1998, until the
effective date of the Final 1998 Harvest
Specification of Groundfish, as
published in the Federal Register.
FOR FURTHER INFORMATION CONTACT:
Thomas Pearson, 907-486-6919.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the GOA exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Fishing by U.S.
vessels is governed by regulations
implementing the FMP at subpart H of
50 CFR part 600 and 50 CFR part 679.
The interim specification of pollock
total allowable catch in Statistical Area
630 was established by the Interim 1998
Harvest Specifications (62 FR 65622,
December 15, 1997) as 7,985 metric tons
(mt), determined in accordance with
§679.20(c)(2)(i).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 1998 interim
specification of pollock in Statistical
Area 630 soon will be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 7,485 mt, and is setting
aside the remaining 500 mt as bycatch
to support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance will be reached.
Consequently, NMFS is prohibiting
directed fishing for pollock in Statistical
Area 630 of the GOA.

Maximum retainable bycatch amounts
for applicable gear types may be found
in the regulations at §679.20(e) and (f).

Classification

This action is required by 50 CFR
679.20 and is exempt from review under
E.O. 12866.

This action responds to the interim
TAC limitations and other restrictions
on the fisheries established in the
interim 1998 harvest specifications for
groundfish for the GOA. It must be
implemented immediately to prevent
overharvesting the 1998 interim TAC of
pollock in Statistical Area 630 of the
GOA. A delay in the effective date is
impracticable and contrary to public
interest. Further delay would only result
in overharvest. NMFS finds for good
cause that the implementation of this
action should not be delayed for 30
days. Accordingly, under 5 U.S.C.
553(d), a delay in the effective date is
hereby waived.

Authority: 16 U.S.C. 1801 et seq.
Dated: January 30, 1998.

Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-2939 Filed 2—2-98; 4:55 pm)]
BILLING CODE: 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL RESERVE SYSTEM

12 CFR Part 226
[Regulation Z; Docket No. R—0954]

Truth in Lending

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Request for comments;
extension of comment period.

SUMMARY: The Economic Growth and
Regulatory Paperwork Reduction Act of
1996 directs the Board and the
Department of Housing and Urban
Development (HUD), where possible, to
simplify and improve consumer
disclosures required under the Truth in
Lending Act (TILA) and the Real Estate
Settlement Procedures Act (RESPA) and
to provide a single format satisfying the
requirements of those laws. If legislation
is necessary to accomplish these goals,
the agencies are to submit legislative
recommendations to the Congress. In
December 1996, the agencies published
for comment an advance notice of
proposed rulemaking. After
consideration of the comments and
further review, the Board determined
that regulatory changes alone would be
inadequate to achieve the goals of the
Congress and that legislative changes
are necessary to harmonize TILA and
RESPA. In April 1997, the Board
published a notice to invite additional
public comments on possible legislative
action. In the next few months, the
Board and HUD will report to the
Congress on potential legislative
changes. In order to obtain additional
comments from individual consumers,
the Board has reopened and extended
the public comment period.

DATES: Comments must be submitted on
or before March 9, 1998.

ADDRESSES: Comments should refer to
Docket No. R-0954 and may be mailed
to William W. Wiles, Secretary, Board of
Governors of the Federal Reserve
System, 20th Street and Constitution
Avenue, NW., Washington, DC 20551.
Comments may also be delivered to

Room B-2222 of the Eccles Building
between 8:45 a.m. and 5:15 p.m.
weekdays, or to the guard station in the
Eccles Building courtyard on 20th Street
NW (between Constitution Avenue and
C Street) at any time. Comments may be
inspected in Room MP-500 of the
Martin Building between 9:00 a.m. and
5:00 p.m. weekdays, except as provided
in §12 CFR 261.8 of the Board’s Rules
Regarding Availability of Information.
FOR FURTHER INFORMATION CONTACT:
Michael L. Hentrel, Natalie E. Taylor,
Staff Attorneys, or James A. Michaels,
Senior Attorney, Division of Consumer
and Community Affairs, Board of
Governors of the Federal Reserve
System, at (202) 452—-3667; for users of
Telecommunications Device for the Deaf
(TDD) only, Diane Jenkins, at (202) 452—
3544.

SUPPLEMENTARY INFORMATION: Section
2101 of the Economic Growth and
Regulatory Paperwork Reduction Act of
1996 (Pub. L. 104-208, 110 Stat. 3009)
directs the Board and HUD to simplify
and improve the disclosures given in a
home mortgage transaction subject to
TILA and RESPA, and to create a single
disclosure that will satisfy the
requirements of both statutes, if
possible. If legislation is necessary to
develop a single simplified disclosure,
the Board and HUD are directed to
submit legislative recommendations to
the Congress. The statutes impose
numerous requirements and serve
various purposes. TILA seeks to
promote the informed use of consumer
credit by requiring standardized
disclosures about credit terms and costs.
The disclosures are intended to focus
consumers’ attention on certain aspects
of their transaction and to assist them in
comparison shopping. TILA establishes
additional disclosure requirements for
home-secured loans, and in some cases
permits consumers to rescind such
loans. RESPA contains both disclosure
and price-related provisions. It requires
that certain disclosures be given at
various points in most mortgage
transactions to ensure that consumers
receive timely and useful information
about the costs associated with the
transaction. It also prohibits kickbacks
and referral fees among settlement
service providers.

On December 31, 1996 (61 FR 69055),
the Board and HUD jointly published
for comment an advance notice of
proposed rulemaking on the issue of

simplifying and combining the
disclosure requirements of RESPA and
TILA. The Board and HUD received
more than 80 comment letters, primarily
from creditors and their representatives.
After reviewing the comments, and
upon further analysis in consultation
with HUD, the Board decided not to
propose any changes to Regulation Z.
The Board determined that harmonizing
TILA and RESPA to any significant
degree required changes that could only
come about through legislative action.
As aresult, the Board published a notice
inviting additional public comment on
possible legislative action on April 2,
1997 (62 FR 15624). The Board and
HUD received more than 160 comment
letters from consumers and industry
representatives.

The Board is extending the comment
period until March 9, 1998, in order to
obtain views from consumers on matters
such as the timing, content, and
reliability of disclosures; the Board will
do so by inviting certain first time
homebuyers and previous home
purchasers to participate in focus
groups. The comment period is being
extended primarily for the purpose of
conducting these focus group
interviews. Other members of the public
may submit comments during this
period, but they are encouraged to
submit them as soon as possible. This
extension will not delay the Board in
providing its report to the Congress.

By order of the Secretary of the Board,
acting pursuant to delegated authority for
Board of Governors of the Federal Reserve
System, January 30, 1998.

William W. Wiles,

Secretary of the Board.

[FR Doc. 98-2899 Filed 2-5-98; 8:45 am]
BILLING CODE 6210-01-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 1 and 33

Proposed Rulemaking Permitting
Future-Style Margining of Commodity
Options

AGENCY: Commodity Futures Trading
Commission.

ACTION: Extension of comment period on
proposed rulemaking.

SUMMARY: The Commodity Futures
Trading Commission has proposed the
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repeal of Commission Regulation
33.4(a)(2) which requires the full
upfront payment of commodity option
premiums. The proposed repeal was
initially published for comment on
December 19, 1997 (62 FR 66569) with
comments on the proposal due by
February 2, 1998. The effect of the
repeal would be to permit the futures-
style margining of commodity options
traded on regulated futures exchanges
and is discussed in the initial notice of
proposed rulemaking. In order to give
those persons affected by the proposed
repeal sufficient time to fully assess its
ramifications, the Commission has
determined to extend the comment
period on this proposal for an additional
30 days. The extended deadline for
comments on this proposed rulemaing
is March 4, 1998.

Any person interested in submitting
written data, views, or arguments on the
proposal should submit their views and
comments by the specified date to Jean
A. Webb, Secretary, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, N.W.,
Washington, DC 20581. In addition,
comments may be sent by facsimile
transmission to facsimile number (202)
418-5521, or by electronic mail to
secretary@cftc.gov.

DATES: Comments must be received on
or before March 4, 1998.

FOR FURTHER INFORMATION CONTACT:
Thomas Smith, Attorney, Division of
Trading and Markets, Commodity
Futures Trading Commission, Three
Lafayette Centre, 1155 21st Street, NW,
Washington, DC 20581. Telephone:
(202) 418-5495.

Issued in Washington, D.C., on this 2nd

day of February, 1998, by the Commodity
Futures Trading Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 98-3073 Filed 2-5-98; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Part 206
RIN 1010-AC09

Establishing Oil Value for Royalty Due
on Federal Leases

AGENCY: Minerals Management Service,
Interior.

ACTION: Supplementary proposed rule.

SUMMARY: The Minerals Management
Service (MMS) is proposing further
changes to its proposed rules amending

the regulations governing the royalty
valuation of crude oil produced from
Federal leases. MMS is seeking
comments on this proposed rulemaking
that includes changes resulting from
comments received on oil valuation
proposals published in the Federal
Register and at several hearings and
workshops.

DATES: Submit comments on or before
March 23, 1998.

ADDRESSES: Send your written
comments to David S. Guzy, Chief,
Rules and Publications Staff, Royalty
Management Program, Minerals
Management Service, P.O. Box 25165,
MS 3021, Denver, Colorado 80225—
0165; or e-Mail David__Guzy@mms.gov.
FOR FURTHER INFORMATION CONTACT:
David S. Guzy, Chief, Rules and
Publications Staff, Royalty Management
Program, Minerals Management Service,
telephone (303) 231-3432, fax (303)
231-3385, or e-Mail
David__Guzy@mms.gov.
SUPPLEMENTARY INFORMATION: The
principal authors of this proposed rule
are David A. Hubbard, Charles Brook,
and Deborah Gibbs Tschudy of the
Royalty Management Program (RMP)
and Peter Schaumberg and Geoff Heath
of the Office of the Solicitor in
Washington, D.C.

MMS is specifying a deadline for
comments that is less than the 60 days
recommended by Executive Order No.
12866. MMS believes that a 45-day
comment period is appropriate in this
instance, because it previously extended
and reopened the comment periods for
several earlier proposed versions of this
rule. MMS also held numerous
workshops across the country to obtain
public input on this proposed
rulemaking. MMS is also planning to
hold several hearings during the 45-day
comment period to give interested
parties the opportunity to fully discuss
and comment on this supplementary
proposed rule. MMS will publish
specific dates and locations for the
hearings in the Federal Register. MMS
will consider comments filed beyond
the deadline to the extent practicable.

I. Background

MMS first published notice of its
intent to amend the current Federal oil
valuation regulations, which appear in
30 CFR part 206, on December 20, 1995
(60 FR 65610). The goal of this
rulemaking effort is to decrease reliance
on oil posted prices, develop valuation
rules that better reflect market value,
and add more certainty to valuing oil
produced from Federal lands.

The proposed amendments are
brought about by changes in the

domestic petroleum market. Oil
postings traditionally represented prices
oil purchasers were willing to pay for
particular crude oils in specific areas.
Because they often provided the basis
for prices in arm’s-length transactions,
MMS generally considered them
representative of market value.
Consequently, MMS heavily relied on
them for royalty valuation. However,
recent studies commissioned by States
and an analysis performed for MMS by
an interagency task force (‘“‘Final
Interagency Report on the Valuation of
Oil Produced from Federal Leases in
California,” May 16, 1996) concluded
that the postings used by most
companies are considerably less than
the true market value of oil. These
studies also indicated that integrated oil
companies rarely sell crude oil at the
lease. Instead, they rely on various
exchange arrangements, which do not
always reference a price, to transfer oil
to refineries. Even where exchange
agreements reference a price, the
transaction’s purpose is to exchange oil
for oil rather than money for oil;
therefore, MMS cannot rely on the price
stated to be reflective of actual market
value.

Based on these studies and
subsequent MMS audits and
investigations, MMS believes that the
current benchmarks used to value
Federal oil not sold at arm’s length,
which rely heavily on posted prices, no
longer result in reflecting the market
value of the oil.

On January 24, 1997, MMS published
its initial notice of proposed rulemaking
to amend the current Federal crude oil
valuation regulations (62 FR 3742). The
comment period on this proposal ended
March 25, 1997, but was twice extended
to April 28, 1997 (62 FR 7189), and May
28,1997 (62 FR 19966). We also held
public meetings in Lakewood, Colorado,
on April 15, 1997, and Houston, Texas,
on April 17, 1997, to hear comments on
the proposal.

In response to the variety of
comments received on the initial
proposal, particularly with regard to the
limitations on using arm’s-length gross
proceeds as value, we published a
supplementary proposed rulemaking on
July 3, 1997 (62 FR 36030). The
comment period on this proposal closed
August 4, 1997.

Because comments on both proposals
were substantial, we reopened the
public comment period on September
22,1997 (62 FR 49460), and requested
comments on alternatives suggested by
commenters before proceeding with the
rulemaking. The initial comment period
for this request closed October 22, 1997,
and was extended to November 5, 1997
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(62 FR 55198). We held public
workshops to discuss valuation
alternatives in Lakewood, Colorado, on
September 30 and October 1, 1997 (62
FR 50544); Houston, Texas, on October
7,8, and 14, 1997 (62 FR 50544);
Bakersfield, California, on October 16,
1997 (62 FR 52518); Casper, Wyoming,
on October 16, 1997 (62 FR 52518);
Roswell, New Mexico, on October 21,
1997 (62 FR 52518); and Washington,
D.C. on October 27, 1997 (62 FR 55198).

After reviewing over 2,600 pages of
comments along with records of the
workshops and public meetings, MMS
has decided to issue another
supplementary proposed rule. This rule
maintains the concept of “index”
pricing but allows for the use of indicies
closer to the lease and recognizes
geographical differences in the
marketplace, all points raised by
commenters in response to our earlier
proposed rulemakings. This rule is
intended as another of the processes to
develop a rule that meets the needs of
the varied constituents.

However, because we are still in the
deliberative process, in this rulemaking,
MMS is not responding to the
individual comments made on the five
alternatives or on the previous
proposals. Once MMS decides on a
framework for a final rule, we intend to
thoroughly respond to all comments
received. For this reason, it is not
necessary for commenters to resubmit
earlier comments.

I1. Summary of Public Comments

This further supplementary proposed
rulemaking results from the comments
received in response to the January 24,
July 3, and September 22, 1997, notices
and from comments made at the public
workshops. We summarized the
comments received on the January 24
and July 3, 1997, proposals in the
September 22, 1997, notice. We
summarize the comments received on
the September 22, 1997, notice here.

Because of the numerous comments
from both States and industry
questioning the use of New York
Mercantile Exchange (NYMEX) prices as
the basis for valuing crude oil not sold
under arm’s-length contracts, we posed
five alternatives, suggested by the
commenters, in the September 22, 1997,
notice to value “‘non-arm’s-length” oil:
(1) A value based on prices received
under bid-out or tendering programs; (2)
a value determined from benchmarks
using arm’s-length transactions, royalty-
in-kind (RIK) sales, or a netback
method; (3) a value based on geographic
indexing using MMS’s own system data,
but excluding posted prices; (4) a value
based on index (NYMEX and ANS)

prices but using fixed-rate differentials;
and (5) a value using published spot
prices instead of NYMEX prices. With
regard to Alternatives 1, 2, and 3, we
also asked whether the Rocky Mountain
Area should have separate and specific
valuation standards.

We received 28 written comments
from independent oil and gas producers,
major oil and gas companies, petroleum
industry trade associations, States, a
municipality, a government oversight
group, and a royalty owner. Sixty
individuals provided commentary at the
public workshops. The summary of
comments follows.

Alternative 1—Bid-Out or Tendering
Program

Industry and some States supported
tendering as a viable alternative to
determine value at the lease. They assert
that the prices received under tendering
transactions were evidence of market
value at or near the lease. However,
industry cautioned that tendering would
not be applicable in every situation (it
would be too expensive for some
companies to develop and administer)
and should be only used as one of
several alternatives available for
valuation. In fact, two commenters
noted that tender-based valuation was
not feasible in California because no one
is presently engaged in tendering
programs in that State. To be acceptable
for valuing the lessee’s non-arm’s-length
production, one commenter
recommended that the minimum
tendered volume should be MMS’s
royalty share plus 2 percent, or if
transported by a truck or tank car, a
volume equal to a full load. Another
commenter recommended 10 to 20
percent as the minimum volume, with
a minimum of three bids.

Alternative 2—Benchmarks

Industry and some States generally
supported some form of benchmark
system based on actual arm’s-length or
affiliate resale prices, RIK prices, or a
netback method using an index price to
value non-arm’s-length oil.
(Nonetheless, many commenters
remained opposed to NYMEX- and
ANS-based pricing.) Industry, however,
advocated that lessees be permitted to
select the valuation method best suited
to their situation; in other words, they
wanted the benchmarks to be a menu,
rather than a hierarchy. States objected
to this selection concept. Industry also
urged MMS to abandon the requirement
that royalty value is the greater of the
lessee’s gross proceeds or the
benchmark value.

One State recommended separate
valuation standards for lessees with

affiliated refiners and those without.
That State also recommended, for the
Rocky Mountain region only, that
lessees with affiliated refiners determine
value by benchmarks using tendered
prices, lease-based comparable sales,
and netback from spot price. It further
recommended, for all lessees without
affiliated refiners who sell their oil non-
arm’s-length, that value be based on the
oil’s resale price. Industry objected to
this affiliated-refiners distinction
because they stated not all integrated
producers sell or transfer their oil
production to their affiliated refiner.

For netback valuation, industry urged
MMS to recognize all costs associated
with midstream marketing as allowable
deductions from the index or resale
price. However, one State commenter
argued that industry has failed to
demonstrate any entitlement to a
marketing deduction as a matter of law
or fact, citing, for example, that
midstream marketing costs are already
factored into transportation tariffs and
location differentials.

Two commenters representing State of
California interests objected to any
benchmark valuation scheme for that
State. They argued that the California
crude oil market is not competitive.
Thus, they believed that any non-arm’s-
length valuation scheme based on arm’s-
length prices would not reflect true
market value. They maintained that
ANS prices are the only viable method
of valuing crude oil in California.

Alternative 3—Geographic Indexing

Most commenters believed the
proposed geographic indexing method
would be unworkable. They mainly
objected to the time difference between
the production month and publication
of the index price. They argued that the
published indices always would be out
of date and require unnecessary
adjustments to prior reporting months.

Alternative 4—Differentials

In concert with their objections to
basing value on index (NYMEX and
ANS) prices, industry commenters
opposed using any fixed (or other)
differentials without deductions for
midstream marketing activities.
Specifically for California, two
commenters representing State interests
urged MMS to use the gravity factor in
the Four Corners and All America
Pipeline tariffs to adjust for quality
differences between ANS and California
crude oils. For location differentials,
they reiterated their position that the
only relevant information is from “‘in/
out” exchanges. As an option to
determining separate location
differentials for the various California
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aggregation points/market center pairs,
they proposed fixed-rate differentials for
given geographic zones.

Alternative 5—Spot Prices

Comments on the proposed spot price
methodology were mixed. Some
commenters thought it was a workable
approach, indicating that the net result
would be the same as starting with a
NYMEX price and adjusting back to the
lease. A few commenters noted that spot
prices are published only for a limited
number of domestic crude oils, and no
reliable spot prices are published for the
Rocky Mountain Area. One commenter
guestioned the accuracy of the reported
prices. Industry commenters remained
concerned with the disallowance of
marketing costs in using spot prices, but
in general, preferred spot prices to
NYMEX.

Rocky Mountain Area

There was general consensus among
commenters that the Rocky Mountain
Area exhibited particular oil marketing
characteristics that would justify
different royalty valuation standards.
Production is controlled by relatively
few companies in the Rocky Mountain
Area. The number of buyers is also more
limited than in the Texas, Gulf Coast, or
Mid-continent areas and there are
limited third party shippers and less
competition for transportation services
in this area. Finally, there is less spot
market activity and trading in this area
as a result of this control over
production and refining and because
crude oil production is smaller and
more diffuse than in the Gulf Coast and
Permian Basin areas. Some commenters,
both industry and State, supported the
notion of separate valuation standards
for the region. Others, however,
disagreed with any regional separation,

preferring instead a single, nationwide,
lease-based valuation scheme or menu
of benchmarks.

I11. Section-by-Section Analysis

The content of many of the sections
has not changed significantly from the
January 1997 notice of proposed
rulemaking, but we rewrote the
proposed rule to better reflect plain
English. We also added and renumbered
sections and further reorganized the rule
for readability. This preamble focuses
primarily on those sections whose
content we significantly changed. While
the preambles of the January 1997
proposed rule and the July 1997
supplementary proposed rule discuss
earlier changes, this preamble highlights
changes that have been made as a result
of comments received throughout this
rulemaking. Note that the renumbering
and reorganization resulted in the
following modifications to the previous
proposals:

Section

Modification

§§206.100 and 206.101

§206.102 ..ot

§§206.103 and 206.104

§206.105 ..ot

§206.106 ....oceveiiiiiiieiee e
New 8§8206.112, 206.113, 206.114, 206.115,

and 206.118.

Revised.
206.108.
206.121.

Revised and redesignated as §206.123.
Added.

Revised and redesignated as §8206.102, 206.103, 206.104, 206.105, 206.106, 206.107, and

Redesignated as §§206.122 and 206.109, respectively.
Revised and redesignated as §8206.110, 206.111, 206.116, 206.117, 206.119, 206.120, and

In addition, all sections of the existing
rule not previously proposed to be
revised were rewritten in plain English
so the entire rule would read
consistently.

Before proceeding with the section-
by-section analysis, it is necessary to
explain the conceptual framework of the
proposed rule. When crude oil is
produced, it is either sold at arm’s
length or is refined without ever being
sold at arm’s length. If crude oil is
exchanged for other crude oil at arm’s
length, the oil received in the exchange
is either sold at arm’s length or is
refined without ever being sold at arm’s
length. Under this proposed rule, oil
that ultimately is sold at arm’s length
before refining generally will be valued
based on the gross proceeds accruing to
the seller under the arm’s-length sale.
(The few exceptions reflect particular
circumstances in which MMS believes
the arm’s-length sale does not or may
not reliably reflect the real value.)
Similarly, if oil is exchanged at arm’s
length and the oil received in exchange
is ultimately sold at arm’s length, the
value of the oil produced will be based
on the arm’s-length sale of the oil

received in exchange, with appropriate
adjustments. If oil (or oil received in
exchange) is refined without being sold
at arm’s length, then the value will be
based on appropriate index prices or
other methods, as explained below.
These principles apply regardless of
whether oil is sold or transferred to one
or more affiliates or other persons in
non-arm’s-length transactions before the
arm’s-length sale, and regardless of the
number of those non-arm’s-length
transactions. They also apply regardless
of how many arm’s-length exchanges
have occurred before an arm’s-length
sale. Lessees and producers may
structure their business arrangements
however they wish, but MMS would
look to the ultimate arm’s-length
disposition in the open market as the
best measure of value. Similarly, if oil
is refined without being sold at arm’s
length, MMS believes that the valuation
methods prescribed in this proposed
rule are the best measures of value
regardless of internal, inter-affiliate, or
other non-arm’s-length transfers.
Another important concept of the
proposed rule is that MMS is proposing
separate valuation procedures for

California/Alaska, the Rocky Mountain
Area, and the rest of the country. In
California and Alaska, if oil is not sold
under an arm’s-length contract, value
would be based on ANS spot prices,
adjusted for location and quality. MMS
chose this indicator because it believes,
as the interagency task force concluded,
that ANS is the best measure of market
value in that area when oil is not sold
at arm’s length. In the Rocky Mountain
Area, if oil is not sold under an arm’s-
length contract, market value is more
difficult to measure because of the
isolated nature of the Area from the
major oil market centers. Therefore,
MMS is proposing to accept values
established by a company-administered
tendering program as the first
benchmark. In cases where tendering
does not happen or it does not meet our
requirements, the second benchmark
would be a weighted-average of arm’s-
length sales and purchases exceeding 50
percent of the lessee’s and its affiliate’s
production in the field or area. NYMEX
with location and quality adjustments
would be used as the third benchmark,
because no acceptable published spot
price exists in the Rocky Mountain
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Area. For other areas, value would be
based on the nearest spot price, adjusted
for quality and location. MMS believes
that because the spot market is so active
in areas other than the Rocky Mountain
Area, it is the best indicator of value.
MMS chose spot prices over NYMEX
because studies indicated that when the
NYMEX futures price, properly adjusted
for location and quality differences, is
compared to spot prices, it nearly
duplicates those spot prices. Further,
application of spot prices would remove
one portion of the necessary
adjustments to the NYMEX price—the
leg between Cushing, Oklahoma, and
the market center location.

Proposed Section 206.100 What is the
Purpose of this Subpart?

This section includes the content of
the existing section except for minor
wording changes to improve clarity. We
have added some further language
clarifying the respective roles of lessees
and designees. (Those terms are defined
in the proposed §206.101, and those
definitions follow the definitions
contained in section 3 of the Federal Oil
and Gas Royalty Management Act, 30
U.S.C. 1702, as amended by section 2 of
the Federal Oil and Gas Royalty
Simplification and Fairness Act, Pub. L.
No. 104-185, 110 Stat. 1700.)

Specifically, if you are a designee and
you or your affiliate dispose of
production on behalf of a lessee,
references to ““you’ and “your” in the
proposed rule refer to you or your
affiliate. In this event, you must report
and pay royalty by applying the rule to
your and your affiliate’s disposition of
the lessee’s oil. If you are a designee and
you report and pay royalties for a lessee
but do not dispose of the lessee’s
production, the references to “‘you” and
“your” in the proposed rule refer to the
lessee. In that case, you as a designee
would have to determine royalty value
and report and pay royalty by applying
the rule to the lessee’s disposition of its
oil. Some examples will illustrate the
principle.

Assume that the designee is the unit
operator, and that the operator sells all
of the production of the respective
working interest owners on their behalf
and is the designee for each of them. For
each of those working interest owners,
the operator, as designee, would report
and pay royalties on the basis of the
operator’s disposition of the production.
For example, if the operator transferred
the oil to its affiliate, who then resold
the oil at arm’s length, the royalty value
would be the gross proceeds accruing to
the designee’s affiliate in the arm’s-
length resale under proposed § 206.102,
as explained further below.

Alternatively, assume the operator is
the designee but a lessee disposes of its
own production. Assume the lessee
transfers its oil to an affiliate, who then
resells the oil at arm’s length. In this
case, the operator would have to obtain
the information from the lessee, and
report and pay royalties on the basis of
the gross proceeds accruing to the
lessee’s affiliate in the arm’s-length
resale under proposed § 206.102.

In some cases, the designee is the
purchaser of the oil. Assume the
operator disposes of the lessee’s oil and
that the operator is not affiliated with
the designee-purchaser. Because the
lessee’s sale to the designee is an arm’s-
length transaction, then under § 206.102
the designee would report and pay
royalty on the total consideration (the
gross proceeds) it paid to the lessee.

Proposed Section 206.101 Definitions

The definitions section remains
largely the same as in the January 1997
notice of proposed rulemaking.
However, MMS made several additions
and clarifications consistent with
changes in this further supplementary
proposed rule.

Specifically, the July 3, 1997,
supplementary proposed rule (62 FR
36030) added a definition of non-
competitive crude oil call to help
describe circumstances under which
crude oil sales proceeds could be used
for royalty valuation. We incorporated a
simplified version of that definition in
this further supplementary proposed
rule, as well as a new definition of
competitive crude oil call to assist in
understanding the differences between
these two contract terms.

We modified the definition of arm’s-
length contract to remove the criteria for
determining affiliation. Instead, these
criteria would be included in the new
definition of affiliate discussed below.

We also modified the definition of
exchange agreement to delete the
statement that exchange agreements do
not include agreements whose principal
purpose is transportation. MMS believes
that transportation exchanges, while
having different purposes than other
types of exchanges, properly should be
included under the generic definition of
exchange agreements.

We also modified the definition of
gross proceeds to clarify that they would
include payments made to reduce or
buy down the purchase price of oil to
be produced later. The concept that
such payments are part of gross
proceeds was included in the January
1997 proposed rulemaking at
§206.102(a)(5). Moving this provision
directly to the gross proceeds definition
not only further clarifies the

components of gross proceeds, but also
makes the structure of this further
supplementary proposed rule more
logical.

Also, since this further supplementary
proposed rule would apply spot prices
for crude oil other than Alaska North
Slope oil as a valuation basis in some
cases, we changed the definitions of
index pricing and MMS-approved
publication to include other spot prices.

Finally, we added four new
definitions of terms used in this further
supplementary proposed rule. They are
affiliate, prompt month, Rocky
Mountain Area, and tendering program.

MMS requests comments on the
Rocky Mountain Area definition.
Specifically, are there other States or
regions that should be included in this
definition and, conversely, are there
States or regions that should be deleted?
For example, although some
participants in MMS’s workshops
believed the entire State of New Mexico
belongs outside the Rocky Mountain
Area for purposes of applying this rule,
others believed that oil marketing in the
northwest portion of New Mexico is
similar to that in the other Rocky
Mountain States. Some commenters
suggested that northwest New Mexico
(not including the Permian Basin) more
appropriately should be included in the
Rocky Mountain Area. MMS has
excluded New Mexico from the
proposed definition but would like
comments on this issue.

MMS also requests any other
comments you may have on these
proposed new and revised definitions.

Proposed Section 206.102 How Do |
Calculate Royalty Value for Qil That | or
My Affiliate Sell Under an Arm’s-Length
Contract?

In an effort to improve the
organization and readability of the
proposed rule, 8§ 206.102 as written in
the January 1997 proposed rule and the
July 1997 supplementary proposed rule
would be revised and reorganized. We
propose to revise § 206.102 to
specifically address valuation of oil
ultimately sold under arm’s-length
contracts. That sale may occur in the
first instance, or may follow one or more
non-arm’s-length transfers or sales of the
oil or one or more arm’s-length
exchanges.

Paragraph (a) would state that value is
the gross proceeds accruing to you or
your affiliate under an arm’s-length
contract, less applicable allowances.
This also includes oil you sell in
exercising a competitive crude oil call.
Similarly, if you sell or transfer your
Federal oil production to some other
person at less than arm’s length, and
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that person or its affiliate then sells the
oil at arm’s length, royalty value would
be the other person’s (or its affiliate’s)
gross proceeds under the arm’s-length
contract. For example, a lessee might
sell its Federal oil production to a
person who is not an “affiliate” as
defined, but with whom its relationship
is not one of ““opposing economic
interests’ and therefore is not at arm’s
length. An illustrative example would
be a number of working interest owners
in a large field forming a cooperative
venture that purchases all of the
working interest owner’s production
and resells the combined volumes to a
purchaser at arm’s-length. The sale
proceeds then would be distributed
proportionately to those persons who
contributed volumes. Xeno, Inc., 134
IBLA 172 (1995), involved a similar
situation in the context of a gas field. If
no one of the working interest owners
owned 10 percent or more of the new
entity, the new entity would not be an
“affiliate” of any of them. Nevertheless,
the relationship between the new entity
and the respective working interest
owners would not be at arm’s length. In
this instance, it would be appropriate to
value the production based on the
arm’s-length sale price the cooperative
venture received for the oil.

In all these circumstances you would
be required to value the production
based on the gross proceeds accruing to
you, your affiliate, or other person to
whom you transferred the oil when the
oil ultimately was sold at arm’s length.

Proposed paragraph (b) would clarify
how to value your oil when you sell or
transfer it to your affiliate or to another
person, and your affiliate, the other
person, or an affiliate of either of them
sells the oil at arm’s-length under
multiple arm’s-length contracts. In this
case, value would be the volume-
weighted average of the values
established under § 206.102 for each
contract.

However, paragraph (c), which
replaces paragraph (a)(1) from the
January 1997 proposed rule, specifies
several exceptions to the use of arm’s-
length gross proceeds. As stated in the
July 1997 supplementary proposed rule,
it would also require you to apply the
exceptions to each of your contracts
individually. For example, you may
have multiple arm’s-length and non-
arm’s-length exchange agreements
involving your Federal oil production.
Depending on its ultimate disposition
under each exchange agreement, you
might value some of the production
under §206.102 and some under
§206.103.

Proposed paragraphs (c)(1) and (c)(2)
would replace paragraphs (a)(2) and

(2)(3) from the January 1997 proposed
rule. Although the wording changes
slightly, the content remains the same.
Note, however, that in the
supplementary proposed rule of July 3,
1997, a proposed revision under
paragraph (a)(4)(ii) said that where an
arm’s-length contract price does not
represent market value because an
overall balance between volumes bought
and sold is maintained between the
buyer and seller, royalty value would be
calculated as if the sale were not arm’s
length. MMS decided to remove that
language as a specific, separate
provision. Rather, in considering
whether an arm’s-length contract
reflects your or your affiliates’ total
consideration or market value (proposed
paragraphs (c)(1) and (c)(2)), MMS also
would examine whether the buyer and
seller maintain an overall balance
between volumes they bought from and
sold to each other. Under these
paragraphs, if an overall balance
agreement is found to exist, you would
be required to value your production
under §206.103 or the total
consideration received, whichever is
greater.

In the supplementary proposed rule of
July 3, 1997, MMS proposed to modify
paragraph (a)(4) of the January 1997
proposed rule regarding exchange
agreements and crude oil calls. It also
proposed a new paragraph (a)(6)
regarding exchange agreements. See the
preamble to the supplementary
proposed rule at 62 FR 36031 for a
complete explanation of the changes
proposed. In this further supplementary
proposed rule, we have further modified
the exchange agreement language at
paragraphs (a)(4)(i) and (a)(6) of the
supplementary proposed rule and
combined it in paragraph (c)(3). Revised
paragraph (c)(3) would require you to
use 8206.103 to value oil you dispose
of under an exchange agreement. But if
you enter into one or more arm’s-length
exchange agreements, and after these
exchanges you or your affiliate dispose
of the oil in an arm’s-length sale, you
would value the oil under paragraph (a)
on the basis of the gross proceeds
received under the arm’s-length contract
for the sale of the oil received in
exchange. You would adjust the value
determined under paragraph (a) for
location or quality differentials or any
other adjustments you receive or pay
under the arm’s-length exchange
agreement(s). However, if MMS finds
that any such differentials or
adjustments aren’t reasonable, it could
require you to value the oil under
§206.103.

This concept is similar to paragraph
(6)(i) of the July 1997 supplementary

proposed rule, but with three
differences. First, the July language
referred to exchange agreements with a
person not affiliated with you. The
revision proposed here would expand
coverage to arm’s-length exchange
agreements. This means that not only
must you be unaffiliated with your
exchange partner, but there must be
opposing economic interest regarding
the exchange agreement. MMS believes
this would limit instances where
inappropriate or unreasonable location,
quality, or other adjustments would be
applied. MMS proposes to limit this
provision to arm’s-length exchanges
because it believes transportation,
location, and quality differentials stated
in non-arm’s-length exchange
agreements are not reliable.

Second, MMS proposes to clarify that
the same valuation procedure would
apply if there is more than one arm’s-
length exchange. For example, if you
enter into two sequential arm’s-length
exchanges for your Federal oil
production and then you or an affiliate
sell the reacquired oil at arm’s length,
you would value your production under
paragraph (a). MMS believes that as long
as the integrity of the differentials and
adjustments is maintained, there is no
reason not to look to the ultimate arm’s-
length sale proceeds.

Third, under paragraph (a)(6)(i) of the
supplementary proposed rule, if you
disposed of your oil under an exchange
agreement with a non-affiliate and after
the exchange you sold the acquired oil
at arm’s length, you could have elected
to value your oil either at your gross
proceeds or under index pricing. MMS
proposes to eliminate this option. We
believe that the actual arm’s-length
disposition should govern valuation.
That is, the provisions of §§ 206.102 or
206.103 should be applied according to
your actual circumstances. This change
also leads to the deletion of the
previously-proposed paragraph
(a)(6)(iii), which related to the election
we now propose to eliminate.

As a result of the changes discussed
above, MMS also proposes to eliminate
paragraph (a)(6)(ii) of the July 1997
supplementary proposed rule. This
paragraph would have required you to
use index pricing if you either
transferred your oil to an affiliate before
the exchange occurred, transferred the
oil you received in the exchange to an
affiliate, or entered into a second
exchange for the oil you received back
under the first exchange. We have
already discussed the permissibility of
multiple exchanges under this further
supplementary proposed rule. Our
reasoning for eliminating the rest of
paragraph (a)(6)(ii) of the July 1997
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supplementary proposed rule is that if
you transfer your production to an
affiliate and the affiliate then enters into
an arm’s-length exchange and sells the
oil received in the exchange at arm’s
length, the arm’s-length proceeds
should be the measure of value.
Likewise, if you enter an arm’s-length
exchange but then transfer the oil
received to an affiliate who resells the
oil at arm’s length, the arm’s-length
proceeds should be the measure of
value. For any exchanges where the oil
received in return is not resold but
instead is refined, index prices would
apply as discussed under § 206.103.

Proposed paragraph (c)(4) would
remain essentially the same as
paragraph (a)(4)(iii) of the
supplementary proposed rule. It states
that you must use § 206.103 to value oil
you dispose of in exercising a non-
competitive crude oil call. In response
to the supplementary proposed rule and
in MMS’s public workshops,
commenters asserted that in many
instances producers negotiate
competitive prices even if a non-
competitive call provision exists and a
call on production is exercised.
However, we continue to believe that if
your purchaser exercises a hon-
competitive call, you could not
effectively demonstrate that the price
received is competitive and that value
should be determined using index
pricing.

Paragraph (a)(5) of the January 1997
proposed rule dealt with inclusion in
gross proceeds of payments made to
reduce or buy down the price of oil to
be produced in later periods. We
removed this paragraph in this further
supplementary proposed rulemaking
but added the concept within the
definition of gross proceeds as
discussed above.

Currently-proposed § 206.102 (d),
What else must | do if | value oil under
paragraph (a)?, has the same content as
§206.102 (b) of the January 1997
proposed rule. A minor difference is a
clarification that you must be able to
demonstrate that an exchange
agreement, as well as a contract, is arm’s
length. Also, since this further
supplementary proposed rule would
require arm’s-length gross proceeds as
royalty value regardless of whether the
lessee or an affiliate or another arm’s-
length purchaser is the person who
ultimately sells at arm’s length, all of
these persons come within the term
“seller.”

Proposed Section 206.103 How Do |
Value Oil That | Cannot Value Under
§206.102?

This section would replace
§206.102(c) of the January 1997
proposed rule. It deals specifically with
valuation of oil you cannot value under
§206.102 because the oil is not
ultimately sold at arm’s length or
because it is otherwise excepted under
§206.102.

One change from the January 24,
1997, proposal would apply where
value is based on index prices. In MMS’
initial proposal, where either NYMEX or
spot prices were applied in valuation,
the prices for the month following the
lease production month were used. This
was meant to reflect the fact that
NYMEX futures prices for the prompt
month, as well as spot prices for the
next month, are determined during the
month of production. MMS believed
this best reflected market value at the
time of production. However, various
commenters asserted that, for
application of spot or futures prices, the
lease production month should coincide
with the spot or futures delivery month.
This would effectively match
production to index prices for deliveries
in the same month. Although we believe
the effects of such a change over time
would be minimal, we now propose to
change the timing of application of
index prices so that the lease production
month and the spot or futures delivery
month would coincide.

Also, §206.102(c)(1) of the January
1997 proposed rule would have
permitted you an option if you first
transferred your oil production to an
affiliate and that affiliate or another
affiliate disposed of the oil under an
arm’s-length contract. The option was to
value your oil at either the gross
proceeds accruing to your affiliate under
its arm’s-length contract or the
appropriate index price. But this option
is not available in this further
supplementary proposed rule. MMS
believes that where arm’s-length
transactions satisfying the provisions of
proposed § 206.102 occur, royalty value
should be the arm’s-length gross
proceeds. Otherwise, the provisions of
this proposed §206.103 should apply
directly. This process would remove
some uncertainty among lessees about
how and when to apply this section.
More importantly, MMS believes this
process best reflects the actual value of
the oil.

Another change from January
proposed rule is an additional
geographic breakdown for valuation
purposes. The original proposed rule
included separate valuation procedures

for California/Alaska and the rest of the
country. But based on the various
written comments MMS received in
response to its January, July, and
September 1997 rulemaking notices,
and comments made at the various
valuation workshops, it became
apparent that oil marketing and
valuation in the Rocky Mountain Area
is significantly different from other
areas.

Also, the only published spot price in
the Rocky Mountain Area is at
Guernsey, Wyoming. Commenters
consistently maintained that the spot
price there is thinly traded. The
combination of geographical remoteness
from midcontinent markets, unique
marketing situations, and the lack of a
meaningful published spot price led
MMS to add the Rocky Mountain Area
as a third royalty valuation area. MMS
requests comments on the revised
geographical breakdown for valuation
purposes, as well as the composition of
the Rocky Mountain Area.

Proposed § 206.103(a) would apply to
production from leases in California or
Alaska. It would replace
§206.102(c)(2)(ii) of the January 1997
proposed rule. The only differences in
this further supplementary proposed
rule are a more direct explanation of
how to calculate the spot prices and a
clarification that the applicable spot
prices are those published during the
month preceding the production month.
To calculate the daily mean spot prices,
you would average the published daily
high and low prices for the applicable
month, only using the days and
corresponding prices for which spot
prices are published. You would not
include weekends, holidays, or any
other days when spot prices are not
published. For example, assume the
month preceding the production month
has 31 days, including 8 weekend days
and a holiday, and the publication
publishes spot prices for all other days.
You would average together the
published high and low spot prices for
each of the 22 remaining days.

Proposed § 206.103(b) would apply to
production from leases in the Rocky
Mountain Area, a defined term. As
discussed above, production in the
Rocky Mountain Area is controlled by
relatively few companies and the
number of buyers is more limited than
in the Texas, Gulf Coast, or Mid-
contintent areas. As a result, there is
less spot market activity and trading in
this area due to the control over
production and refining. For these
reasons, we derived the following
valuation hierarchy for Rocky Mountain
Area:



Federal Register/Vol. 63, No. 25/Friday, February 6, 1998/Proposed Rules

6119

(1) If you have an MMS-approved
tendering program (a defined term), the
value of production from leases in the
area the tendering program covers
would be the highest price bid for
tendered volumes. Under tendering
program you would have to offer and
sell at least 33%3 percent of your
production from both Federal and non-
Federal leases in that area. You also
would have to receive at least three bids
for the tendered volumes from bidders
who do not have their own tendering
programs that cover some or all of the
same area.

To ensure receipt of market value
under tendering programs, MMS
proposes the several qualifications
listed above. First, royalty value must be
the highest price bid rather than some
other individual or average value.
Second, you must offer and sell at least
33%3 percent of your production from
both Federal and non-Federal leases in
that area. The rationale for this
minimum percentage is to ensure that
the lessee puts a sufficient volume of its
own production share up for bid to
minimize the possibility that it could
“‘game’’ the system for Federal royalty or
State tax payment purposes. MMS chose
the 33%3 percent figure because it
exceeds the typical combined Federal
royalty rate and effective composite
State tax and royalty rates for onshore
oil leases by roughly 10 percent.
Likewise, the tendering program would
be required to include non-Federal lease
production volumes in the 33% percent
determination to ensure that the
program isn’t aimed at limiting Federal
royalty value.

Third, to ensure receipt of
competitive bids, your tendering
program must result in at least three
bids from bidders who do not have their
own tendering programs covering some
or all of the same area. MMS believes
that requiring a minimum number of
bidders is needed to ensure receipt of
market value. Further, MMS is
concerned about the possibility of cross-
bidding between companies at below-
market prices, which could otherwise
satisfy the minimum number of bidders
requirement. That is why we added the
stipulation that bids must come from
bidders who do not also have their own
tendering programs in the area.

MMS requests comments on use of
tendering programs in general in
establishing royalty value. Also, please
provide comments on the proposed
specific qualifications. Should we limit
qualified bids to those who do not have
tendering programs anywhere, and not
just in the same area? Should a
tendering program be a first or second

benchmark? Please provide any related
comments you may have.

(2) Under the second criterion, which
would apply only if you could not use
the first criterion, value would be the
volume-weighted average gross
proceeds accruing to the seller under
your or your affiliates’ arm’s-length
contracts for the purchase or sale of
production from the field or area during
the production month. The total volume
purchased or sold under those contracts
must exceed 50 percent of your and
your affiliates’ production from both
Federal and non-Federal leases in the
same field or area during that month.

MMS proposes this method as the
next alternative if a qualified tendering
program does not exist. It is an effort to
establish value based on actual
transactions by the lessee or its
affiliate(s). We received a number of
comments during the public workshops
that MMS should look not only to sales
by the lessee, but also purchases a lessee
or its affiliates make in the field or area.
Just as for the tendering program, MMS
believes a floor of the lessee’s and its
affiliates’ production should be set to
prevent any ‘““‘gaming.” The 50 percent
minimum figure is not necessarily a
higher standard than the 33 percent
floor associated with the tendering
program, because it applies to the
lessee’s and its affiliates’ sales and
purchases in the field or area. For
example, Company A produces 10,000
barrels of crude oil in a given field
during the production month. Company
A sells 1,000 barrels under an arm’s-
length contract. Company A also has a
refining affiliate, Company B, that
purchases the remaining 9,000 barrels of
Company A’s production and 5,000
barrels of oil under arm’s-length
purchase contracts with other producers
in the same field. Together the arm’s-
length sales by Company A and the
arm’s-length purchases by Company B
are 6,000 barrels, or 60 percent of the
lessee’s and its affiliates’ production in
the field that month. The volume-
weighted arm’s-length gross proceeds
accruing to Company A and paid by
Company B for these 6,000 barrels
represents royalty value for the 9,000
barrels of Company A’s Federal lease
production in the field that cannot be
valued under §206.102.

MMS proposes using the unadjusted
volume-weighted average gross
proceeds accruing to the seller in all of
the lessee’s or its affiliates” arm’s-length
sales or purchases, not just those that
may be considered comparable by
quality or volume. We believe that
production in the same field or area
generally will be similar in quality.
Further, given that these sales and

purchases must be greater than 50
percent of all of the lessee’s production
in the field or area, we believe that it is
not necessary to distinguish comparable
contracts.

(3) If you could not apply either of the
first two criteria, the value would be the
average of the daily NYMEX futures
settle prices at Cushing, Oklahoma, for
the light sweet crude oil contract for the
prompt month that is in effect on the
first day of the month preceding the
production month. You would use only
the days and corresponding NYMEX
prices for which such prices are
published. You must adjust the value
for applicable location and quality
differentials, and you may adjust it for
transportation costs, under 8§ 206.105(c)
of this subpart.

This paragraph essentially duplicates
§206.102(c)(2)(i) of the January 1997
proposed rule. The only real difference
is that we correlated the NYMEX futures
delivery month with the production
month as discussed earlier. As
described for the spot price calculations
for California and Alaska, you would
use only the days for which NYMEX
futures prices are published. MMS
proposes to make this the third method,
to be used only if the first two do not
apply, because of distances between
Rocky Mountain Area locations and
Cushing, Oklahoma, and the additional
difficulties in deriving location/quality
differentials.

(4) If you should demonstrate to
MMS’ satisfaction that paragraphs (b)(1)
through (b)(3) result in an unreasonable
value for your production as a result of
circumstances regarding that
production, the MMS Director could
establish an alternative valuation
method.

MMS proposes this method as the last
alternative, to be used only in very
limited and highly unusual
circumstances. We also propose that
there should be very few such
alternative valuation methods and each
one should be subject to careful review.

Proposed §206.103(c) would apply to
production from leases not located in
California, Alaska, or the Rocky
Mountain Area. MMS proposes to
modify §206.102(c)(2)(i) of the January
1997 proposed rule that applied to
locations other than California and
Alaska. That paragraph would have
required you to value your oil at the
average daily NYMEX futures settle
prices. This further supplementary
proposed rule would state that value is
the average of the daily mean spot
prices:

(1) For the market center nearest your
lease where spot prices are published in
an MMS-approved publication;
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(2) For the crude oil most similar in
quality to your oil (for example, at the
St. James, Louisiana, market center, spot
prices are published for both Light
Louisiana Sweet and Eugene Island
crude oils. Their quality specifications
differ significantly); and

(3) For deliveries during the
production month.

You would calculate the daily mean
spot price by averaging the daily high
and low prices for the month in the
selected publication. You would also
use only the days and corresponding
spot prices for which such prices are
published. You would be required to
adjust the value for applicable location
and quality differentials, and you would
be permitted to adjust it for
transportation costs, under 8§ 206.112
and 206.113 of this subpart.

Another difference from the January
1997 proposed rule is the application of
spot, rather than NYMEX, prices. MMS
made this change for several reasons.
First, we believe that when the NYMEX
futures price, properly adjusted for
location and quality differences, is
compared to spot prices, it nearly
duplicates those spot prices. Second,
application of spot prices would remove
one portion of the necessary
adjustments to the NYMEX price—the
leg between Cushing, Oklahoma, and
the market center location.

MMS did not propose any of the
alternatives here that it proposes for the
Rocky Mountain Area for oil that cannot
be valued under proposed § 206.102.
That is because, unlike the Rocky
Mountain Area, there are meaningful
published spot prices applicable to
production in the other areas (Cushing,
Oklahoma; St. James, Louisiana; Empire,
Louisiana; Midland, Texas). With the
exception of the Rocky Mountain Area,
in the United States, spot and spot-
related prices drive the manner in
which crude oil is bought and traded.
Spot prices play a significant role in
crude oil marketing in terms of the basis
upon which deals are negotiated and
priced and are readily available to
lessees via price reporting services. We
believe that spot prices are the best
indicator of value for production from
leases not located in California, Alaska,
or the Rocky Mountain Area; therefore,
it is not necessary to consider other less
accurate means of valuing production
not sold arm’s-length from this area.

MMS is not proposing to allow the
costs of marketing production as an
allowable deduction from index or gross
proceeds-based pricing. The lease
requires the lessee to market production
at no cost to the lessor. The Interior
Board of Land Appeals has consistently
upheld MMS on this position. See

Walter Oil and Gas Corp., 111 IBLA 260,
265 (1989), October 25, 1989, and Arco
Oil and Gas Co., 112 IBLA 8, 11 (1989).
Therefore, in this proposed rule MMS is
not altering its long-standing policy.

Proposed §206.103(d) is
§206.102(c)(3) of the January 1997
proposed rule with minor clarifying
word changes. If MMS determines that
any of the spot or NYMEX-based prices
are no longer available or no longer
represent market value, then MMS will
exercise the Secretary’s authority to
establish value based on other relevant
matters including well-established
market basket formulas.

Proposed Section 206.104 What Index
Price Publications Are Acceptable to
MMS?

Proposed § 206.104 is paragraphs
(c)(4), (c)(5), and (c)(6) of §206.102 from
the January 1997 proposed rule with an
added reference to spot prices for crude
oil other than ANS.

Proposed Section 206.105 What
Records Must | Keep to Support My
Calculations of Value Under This
Subpart?

Proposed §206.105 is a clarification
that you must be able to show how you
calculated the value you reported,
including all adjustments. This is
important because if you are unable to
demonstrate on audit how you
calculated the value you reported to
MMS, you could be subjected to
sanctions for false reporting.

Proposed Section 206.106 What Are
My Responsibilities to Place Production
Into Marketable Condition and to
Market Production?

Proposed §206.106 is § 206.102(e)(1)
of the January 1997 proposed rule with
minor clarifying word changes. Also,
MMS proposes to delete § 206.102(e)(2)
of the January 1997 proposed rule. It
referred to potential improper value
determinations and related interest,
which are already covered in other parts
of MMS’s regulations.

Proposed Section 206.107 What
Valuation Guidance Can MMS Give Me?

Proposed § 206.107 includes the
substance of § 206.102(f) of the January
1997 proposed rule in shortened and
simplified terms. Also, MMS proposes
to delete § 206.102(g) of the January
1997 proposed rule. It discussed audit
procedures related to value
determinations, and these are covered
sufficiently in other parts of MMS’s
regulations.

Proposed Section 206.108 Does MMS
Protect Information | Provide?

Proposed §206.108 is §206.102(h) of
the January 1997 proposed rule, but
with minor wording changes for clarity.

Proposed Section 206.109 When May |
Take a Transportation Allowance in
Determining Value?

Proposed §206.109 includes the
substance of § 206.104 of the January
1997 proposed rule with only minor
wording changes.

Proposed Sections 206.110 and 206.111
How Do | Determine a Transportation
Allowance Under an Arm’s-Length
Transportation Contract, and How Do |
Determine a Transportation Allowance
Under a Non-Arm’s-Length
Transportation Contract?

Proposed §8206.110 and 206.111 are
existing §206.105(a) and (b)
respectively, rewritten to reflect plain
English, except that existing
§206.105(b)(5) is deleted as discussed
in the January 1997 proposed rule
preamble.

Proposed Section 206.112 What
Adjustments and Transportation
Allowances Apply When | Value Oil
Using Index Pricing?

Proposed §206.112 is a modified
version of §206.105(c) of the January
1997 proposed rule. Proposed §206.112
lists the various location differentials,
quality differentials, and transportation
allowances that could apply depending
on your individual circumstances. In
other words, §206.112 is a “menu’” of
possible adjustments that could apply in
different circumstances. Section 206.113
then prescribes which of the
adjustments from the “menu’ apply to
specific circumstances.

One difference from the January 1997
proposed rule is that we eliminated the
location differential between the index
pricing point and the market center.
This is because under the valuation
procedures in this further
supplementary proposed rule, the index
pricing point and market center would
be synonymous in all cases except for
the Rocky Mountain Area. Where
proposed § 206.102 of this further
supplementary proposed rule does not
apply in the Rocky Mountain Area and
NYMEX prices would apply, we
propose at §206.112(f) to designate
Cushing, Oklahoma, as the market
center for adjustment purposes.

The other difference from the January
1997 proposed rule is that we have
added, at proposed §206.112(e), a
separate adjustment to reflect quality
differences between your oil as
produced at the lease and the oil at the
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aggregation point or market center
applicable to your lease. You would
make these quality adjustments
according to the pipeline quality bank
specifications and related premia or
penalties that may apply in your
specific situation. If no pipeline quality
bank applies to your production, then
you would not take this quality
adjustment. Likewise, if a quality
adjustment is already contained in an
arm’s-length exchange agreement from
the lease to the market center, you
would not also claim a pipeline quality
bank adjustment from the lease to the
aggregation point or market center.
MMS believes this additional
adjustment would more accurately
reflect actual quality adjustments made
by buyers and sellers. MMS requests
comments on this change and on the
overall location/quality/transportation
adjustments proposed.

Proposed Section 206.113 Which
Adjustments and Transportation
Allowances May | Use When | Value Oil
Using Index Pricing?

Paragraphs 206.105(c)(2) and (c)(3) of
the January 1997 proposed rule listed
the specific adjustments and allowances
permitted for leases not located in
California/Alaska and those in
California/Alaska, respectively. We
propose to combine these paragraphs in
§206.113 of this further supplementary
proposed rule. This new paragraph
would cover all situations regardless of
lease location, so no geographical
breakdown of adjustments and
allowances would be needed. As
explained above, § 206.113 would
prescribe which adjustments of the
§206.112 “*menu” apply to your
circumstances. Section 206.113 as here
proposed covers all circumstances in
which index price is used for all
geographical areas. Otherwise, there are
only two major differences from the
methods described in the January 1997
proposed rule. First, you would be
permitted to take a separate quality
adjustment between your lease and the
associated aggregation point or market
center as discussed above.

Second, proposed § 206.113(d)(2) of
this further supplementary proposed
rule would address situations where
you dispose of production at the lease
in exercising a non-competitive crude
oil call and thus are required to use
index pricing. In such cases, you would
have access to MMS'’s published
differentials between the market center
and aggregation point, but you may not
have access to the actual cost
information from the lease to the
aggregation point. In such cases, which
should be infrequent, MMS proposes to

permit you to request approval for a
transportation allowance. In
determining the allowance for
transportation from the lease to the
aggregation point, MMS will look to
transportation costs and quality
adjustments reported for other oil
production in the same field or area, or
to available information for similar
transportation situations.

Proposed § 206.113(a) covers
situations where you transport your oil
to an MMS-recognized aggregation
point, then enter into an arm’s-length
exchange agreement between that point
and the market center. To arrive at the
royalty value, you would adjust the
index price by the elements described in
§206.112(a), (c), and (e). The first
element is the location/quality
differential in your arm’s-length
exchange agreement between the market
center and the aggregation point for
your lease. This adjustment results in a
value at the aggregation point,
recognizing that oil originating there
may be of significantly different quality
from that of your oil at the lease. The
second adjustment reflects your actual
transportation costs between the
aggregation point and your lease. These
costs are determined under §8206.110
or 206.111 depending on whether your
transportation arrangement is arm’s
length or not. A third adjustment may
be warranted if the quality of your lease
production differs from that of the oil
you exchanged at the aggregation point.
This last adjustment would be based on
pipeline quality bank premia or
penalties, but only if such quality banks
exist at the aggregation point or
intermediate commingling points before
your oil reaches the aggregation point.

For example, Company A transports
its production from a platform in the
Gulf of Mexico to an MMS-recognized
aggregation point under an arm’s-length
transportation contract for $0.50 per
barrel. Company A then enters into an
arm’s-length exchange agreement
between the MMS-recognized
aggregation point and the market center
at St. James, Louisiana. Company A then
refines the oil it receives at the market
center so that it must determine value
using an index price under §206.103.
The arm’s-length exchange agreement
contains a location/quality differential
of $0.10 per barrel. The average of the
daily mean spot prices for St. James (the
market center nearest the lease with
crude oil most similar in quality to
Company A’s oil) is $20.00 per barrel for
deliveries during the production month.
The value of Company A’s production at
the lease is $19.40 ($20.00—$0.10—
$0.50) per barrel.

Paragraph 206.113(b) addresses cases
where you move your production
directly to your or your affiliate’s
refinery and not to an index pricing
point, and establish value based on
index prices under § 206.103. In this
case, for the reasons explained below,
you would deduct from the index price
your actual costs of transporting
production from the lease to the refinery
under §206.112(c) and any quality
adjustments determined by pipeline
quality banks under 82206.112(e). The
index pricing point is the one nearest
the lease.

For example, a lessee or its affiliate in
the Gulf of Mexico might transport its
production directly to a refinery on the
eastern coast of Texas and not to an
index pricing point. It may or may not
pass through an MMS-identified
aggregation point. If that production is
not sold at arm’s-length, the lessee must
base value on the average of the daily
mean spot prices for St. James less
actual costs of transporting the oil to the
refinery and any quality adjustments
from the lease to the refinery. Likewise,
if a lessee or its affiliate transports
Wyoming sour crude oil directly to its
refinery in Salt Lake City, Utah, and
values the oil based on § 206.103(b)(3),
the lessee must base value on the
average of the daily NYMEX settled
prices, less actual cost of transporting
the oil from Salt Lake City and any
quality adjustments from the lease to the
refinery.

When production is moved directly to
a refinery and value must be established
using an index, issues arise because the
refinery generally is not located at an
index pricing point. Consequently, the
lessee does not incur actual costs to
transport production to an index pricing
point, and in any event, the production
is not sold at arm’s-length at that point.
The principle underlying the rules and
cases granting allowances for
transportation costs is that the lessee is
not required to transport production to
a market remote from the lease or field
at its own expense. When the lessee
sells production at a remote market, the
costs of transporting to that market are
deductible from value at that market to
determine the value of the production at
or near the lease. Where there are no
sales at a distant market, the question of
a transportation allowance, as that term
always has been understood, does not
arise. However, because the lease and
the index pricing point may be distant
from one another, there is a difference
in the value of the production between
the index pricing point and the location
of the lease. The question becomes how
to determine or how best to approximate
that difference in value.
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In theory, one solution would be for
MMS to try to derive what it would cost
a lessee to move production from the
lease to the index pricing point. There
are, in MMS’s view, several problems
with such an approach. First, it would
require a burdensome information
collection from industry and require
substantial information collection costs
from many parties to whom the
calculation derived from the
information may never be relevant.
Second, in many cases it may well not
be possible to obtain information on
which to base such a calculation. MMS
anticipates that many lessees may move
production directly to their refineries
without shipping the oil through MMS-
recognized aggregation points. In many
instances, it is likely that no production
from the lease or field is transported to
the index pricing point that applies
under §206.103. Consequently, in such
cases there would be no useful data on
which such a cost derivation could be
based.

Another possible solution, in theory,
would be for MMS to derive a location
adjustment between the index pricing
point and the refinery. This might be
possible, for example, if there are arm’s-
length exchanges of significant volumes
of oil between the index pricing point
and the refinery, and if the exchange
agreements provide for location
adjustments that can be separated from
quality adjustments. But establishing
such location adjustments on any scale
again would require a burdensome
information collection effort. MMS also
anticipates that in many cases there
would be no useful data from which to
derive a location adjustment.

MMS therefore believes that the best
and most practical proxy method for
determining the difference in value
between the lease and the index pricing
point is to use the index price as value
at the refinery, and then allow the lessee
to deduct the actual costs of moving the
production from the lease to the
refinery. This is not a “‘transportation
allowance” as that term is commonly
understood, but rather is part of the
methodology for determining the
difference in value due to the location
difference between the lease and the
index pricing point. Nevertheless, it is
appropriate to include this deduction as
part of the allowance ‘“menu’ for
situations in which index pricing is
used.

MMS proposed this same method in
the January 24, 1997, proposed rule, and
did not receive any suggestions for
alternative methods. Absent better
alternatives, MMS believes this method
is the best and most reasonable way to
calculate the differences in value due to

location when production is not
actually moved from the lease to an
index pricing point.

However, if a lessee believes that
applying the index price nearest the
lease to production moved directly to a
refinery results in an unreasonable
value based on circumstances of the
lessee’s production, § 206.103(e) would
allow MMS to approve an alternative
method if the lessee can demonstrate
the market value at the refinery.

It would be the lessee’s burden to
provide adequate documentation and
evidence demonstrating the market
value at the refinery. That evidence may
include, but is not limited to (1) costs
of acquiring other crude oil at or for the
refinery; (2) how adjustments for
quality, location, and transportation
were factored into the price paid for the
other oil; (3) the volumes acquired for
the refinery; and (4) other appropriate
evidence or documentation that MMS
requires. If MMS approves a value
representing market value at the
refinery, there would be no deduction
for the costs of transporting the oil to
the refinery under §8 206.113(b) and
206.112(c). Whether any quality
adjustment would be available would
depend on whether the oil passed
through a pipeline quality bank or if an
arm’s-length exchange agreement used
to get oil to the refinery contained a
separately identifiable quality
adjustment.

Proposed §206.113(c) covers
situations where you transport your oil
directly to an MMS-identified market
center. To arrive at the royalty value,
you would adjust the index price by the
elements described in §206.112(d) and
(e). The first element is the actual costs
of transporting production from the
lease to the market center. A second
adjustment may be warranted if the
quality of your lease production differs
from quality of the oil at the market
center. This last adjustment would be
based on pipeline quality bank premia
or penalties, but only if such quality
banks exist at the aggregation point or
intermediate commingling points before
your oil reaches the market center.

For example, Company A transports
its production from a platform in the
Gulf of Mexico to St. James, Louisiana,
under a non-arm’s-length transportation
contract with its affiliate. The actual
costs of transporting production under
§206.111 is $0.50 per barrel. The
average of the daily spot prices at St.
James is $20.00 per barrel for deliveries
during the production month. The value
of Company A’s production at the lease
is $19.50 ($20.00—$0.50) per barrel.

Proposed paragraph (d)(1) covers
situations where you cannot use

paragraphs (a), (b), or (c) of §206.113.
To arrive at the royalty value, you
would adjust the index price by the
elements described in §2206.112(b), (c),
and (e). For example, Company A
transports its production from a lease in
the Gulf of Mexico through its own
pipeline to an MMS-recognized
aggregation point. Company A’s actual
costs of transportation from the lease to
the aggregation point are $0.10 per
barrel. Company A then enters into an
exchange agreement with its affiliate.
After the exchange, Company A refines
the oil so that it must value the oil using
§205.103. The MMS-published
differential from the aggregation point to
the market center is $0.50 per barrel.
The average of the daily mean spot
prices for St. James (the market center
nearest the lease with crude oil most
similar in quality to Company A’s oil)
is $20.00 per barrel for deliveries during
the production month. The value of
Company A’s production at the lease is
$19.40 ($20.00—$0.50—$%$0.10) per
barrel.

MMS requests any comments you
may have regarding the specific
permissible adjustments and
transportation allowances under
different oil disposal situations.

Proposed Section 206.114 What if |
Believe the MMS-Published Location/
Quality Differential is Unreasonable in
My Circumstances?

This section would include the
substance of § 206.105(c)(4) of the
January 1997 proposed rule. It would
provide that MMS may approve an
alternate location/quality differential if
you can show that the MMS-calculated
differential under § 206.112(b) of this
further supplementary proposed rule is
unreasonable given your circumstances.
However, we propose to eliminate the
details of filing such a request as listed
in the January 1997 proposed rule.
Some of these details were confusing
and some were unnecessary because
they are covered in other parts of MMS’s
regulations. We believe it suffices to
simply provide you an opportunity to
request an alternate differential. Please
provide us any comments you may have
regarding such requests.

Note also that MMS proposes to
entirely eliminate § 206.105(c)(5), (c)(6),
and (c)(7) of the January 1997 proposed
rule. They referred to publications used
to make index price adjustments based
on spot price differences between the
index pricing point and the market
center. Since this adjustment no longer
applies in the further supplementary
proposed rule, we have removed these
paragraphs.
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Proposed Section 206.115 How Will
MMS ldentify Market Centers and
Aggregation Points?

Proposed §206.115 is §206.105(c)(8)
of the January 1997 proposed rule with
only minor wording changes. In the
January 1997 proposed rule preamble,
MMS listed market centers for purposes
of the rule. That list included Guernsey,
Wyoming. MMS now proposes to
eliminate Guernsey as a market center
for the reasons given earlier. Also, MMS
has attempted to refine and limit the
aggregation points identified in the
January 1997 proposed rule to better
reflect actual locations where oil is
aggregated. The current list of proposed
aggregation points is included as
Attachment B to this preamble. We note
that, as this further supplementary
proposed rule indicates, we would
continue to refine the list of aggregation
points and associated market centers.
We would add and delete aggregation
points as experience dictates. This will
help to keep the location/quality/
transportation adjustment process
realistic and current.

Proposed Section 206.116 What Are
My Reporting Requirements Under an
Arm’s-Length Transportation Contract?

Proposed §206.116 is §2206.105(c)(1)
of the existing rule rewritten in plain
English.

Proposed Section 206.117 What Are
My Reporting Requirements Under a
Non-Arm’s-Length Transportation
Contract?

Proposed Section §206.117 is
§206.105(c)(2) of the existing rule
rewritten in plain English, except
§206.105(c)(2)(iv) would be deleted as
described in the January 1997 proposed
rule preamble.

Proposed Section 206.118 What
Information Must | Provide To Support
Index Pricing Adjustments, and How Is
That Information Used?

Proposed §206.118 includes the
substance of § 206.105(d)(3) of the
January 1997 proposed rule. This
section describes information and filing
requirements for proposed Form MMS—
4415. The previous proposal stated that
you must submit information on all
your and your affiliates’ crude oil
production, and not just information
related to Federal lease production.
MMS received many comments on the
form filing burden, including comments
that reporting for non-Federal lease
production should not be required.
Consistent with its other attempts to
streamline the differential process,
MMS proposes to limit the information
required on Form MMS-4415 to that

associated with production from Federal
leases only. However, we reserve the
right to review information related to
your non-Federal production under 30
CFR part 217. We clarified this point in
the revised instructions included with
Form MMS—-4415, Attachment A. We
have eliminated other reporting
requirements on Form MMS-4415 and
revised all the related instructions to
clarify the information required.

MMS also received various comments
on timing of submittal of Form MMS—
4415. Some commenters believed the
information should be submitted more
often than yearly because the
differential information can change
rapidly. Others believed that differential
changes did not change often and that
MMS should require Form MMS-4415
submittal less frequently. On balance,
MMS proposes to maintain the
submittal frequency at once a year as
originally proposed.

Also, in its written comments, one
industry organization stated that few of
their members have non-competitive
calls that are exercised. It appears that
most of the producers who would be
required to pay on index prices would
be doing so because they have affiliates
that are physically moving or
exchanging the oil to market centers. If
that is true, they would be able to use
their actual differentials and would not
rely on MMS’s published location
differentials derived from Form MMS-
4415 data. MMS requests comments on
whether this is a fair representation and,
if so, could MMS eliminate Form MMS-
4415 entirely and deal with those who
don’t have access to the needed data on
an exception basis?

Proposed Section 206.119 What
Interest and Assessments Apply if |
Improperly Report a Transportation
Allowance?

Proposed §206.119 is § 206.105(d) of
the existing rule rewritten in plain
English.

Proposed Section 206.120 What
Reporting Adjustments Must | Make for
Transportation Allowances?

Proposed §206.120 is § 206.105(e) of
the existing rule rewritten in plain
English.

Proposed Section 206.121 Are Costs
Allowed for Actual or Theoretical
Losses?

Proposed §206.121 is § 206.105(f) of
the existing rule rewritten in plain
English, except the reference to the
Federal Energy Regulatory Commission
or State regulatory agency approved
tariffs would be deleted as described in

the January 1997 proposed rule
preamble.

Proposed Section 206.122 How Are the
Royalty Quantity and Quality
Determined?

Proposed §206.122 is § 206.103 of the
existing rule rewritten in plain English.

Proposed Section 206.123 How Are
Operating Allowances Determined?

Proposed §206.123 is § 206.106 of the
existing rule rewritten in plain English.

Proposed Change to 30 CFR 208.4(b)(2)

In the January 1997 proposed rule,
MMS proposed to modify the RIK
valuation procedures to tie them
directly to MMS’s proposed index
pricing provisions less a location/
quality differential specified in the RIK
contract. MMS has decided not to
proceed with this approach. Instead,
MMS is considering establishing future
RIK pricing terms directly within the
contracts it writes with RIK program
participants. MMS'’s goal is still to
achieve pricing certainty in RIK
transactions. But because of its revised
plans, MMS is dropping its proposed
January 1997 change to 30 CFR
208.4(b)(2).

IV. Procedural Matters

The Regulatory Flexibility Act

The Department certifies that this rule
will not have significant economic effect
on a substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. §601 et seq.). Approximately 600
payors pay royalties to MMS on oil
production from Federal lands. The
majority of these payors are considered
small businesses under the Regulatory
Flexibility Act definitions. This rule
will not significantly impact a
substantial number of small entities
because this rule does not add
significant or costly new reporting
requirements. Only the integrated
payors with either a refinery, marketing
capability, or both will be impacted. As
a whole, this set of payors is primarily
made up of very large oil companies
with over 500 employees. The proposed
collection of information will likely also
impact a few companies with less than
500 employees (small businesses by the
Office of Management and Budget
(OMB) definitions). However, if a
company is small and they engage in
very few contracts where oil is
exchanged, they have less information
to report. We estimate that smaller
companies (i.e., companies with less
than 10 million but greater than one
million barrels of annual domestic
production, which included 3.5 Federal
lessees in 1996) will each have
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approximately 50 exchange agreements
to review to identify the relevant
contracts needed for reporting under
this proposed rule. Of those contracts,
we estimate that each small company
will have to report on 5 exchange
agreements. We estimate that the burden
for a small company is 29.25 hours
including 20 hours to aggregate the
exchange agreement contracts to a
central location, 8 hours to sort the
exchange agreement contracts, and 1.25
additional hours to extract the relevant
information and complete Form MMS—
4415 (Y4 hour to complete each form).
For the 35 small companies, we estimate
that the burden is 1,023.75 hours. MMS
believes that because of the very small
number of companies impacted and the
relatively small costs to those
companies of complying with the
information collection, this is not
significant action.

Unfunded Mandates Reform Act of 1995

The Department of the Interior has
determined and certifies according to
the Unfunded Mandates Reform Act, 2
U.S.C. §1502 et seq., that this rule will
not impose a cost of $100 million or
more in any given year on local, tribal,
or State governments, or the private
sector.

Fairness Board and National
Ombudsman Program

Your comments are important. The
Small Business and Agriculture
Regulatory Enforcement Ombudsman
and 10 regional fairness boards were
established to receive comments from
small businesses about Federal agency
enforcement actions. The Ombudsman
will annually evaluate the enforcement
activities and rate each agencies
responsiveness to small businesses. If
you wish to comment on the
enforcement actions of MMS, call 1-
888-734-3247.

Executive Order 12630

The Department certifies that the rule
does not represent a governmental
action capable of interference with
constitutionally protected property
rights. Thus, a Takings Implication
Assessment need not be prepared under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Executive Order 12988

The Department has certified to OMB
that this proposed rule meets the
applicable civil justice reform standards
provided in sections 3(a) and 3(b)(2) of
this Executive Order.

Executive Order 12866

The Office of Management and Budget
has determined this rule is a significant
rule under this Executive Order 12866
section 3(f)(4). This states a rule is
considered a significant regulatory
action if it ““Raises novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.” The
Department’s analysis of these proposed
revisions to the oil valuation regulations
indicate these changes will not have a
significant economic effect, as defined
by section 3(f)(1) of this Executive
Order. However, the Executive Order
12866 regulatory compliance and
review requirements will be met and are
available upon request. MMS estimates
that the economic impact of this rule
will be about $66 million. This estimate
is based on a comparison of royalty
payments received from Federal
onshore and offshore leases in 1996 to
what would be required under the
proposed rule. The analysis was
completed for each of the three
geographic divisions of the proposed
rule. Producers without refinery
capacity were not included in the
analysis, as we assumed that those
payors would continue to value their
production based on gross proceeds
received under an arm’s-length contract.
In the analysis, we compared index
prices adjusted for location and quality
to prices reported on Form MMS-2014
less any reported transported
allowances to arrive at the overall net
gain or loss associated with the
proposed rulemaking.

Paperwork Reduction Act

This proposed rule contains a
collection of information which has
been submitted to OMB for review and
approval under section 3507(d) of the
Paperwork Reduction Act of 1995. As
part of our continuing effort to reduce
paperwork and respondent burden,
MMS invites the public and other
Federal agencies to comment on any
aspect of the reporting burden. Submit
your comments to the Office of
Information and Regulatory Affairs,
OMB, Attention: Desk Officer for the
Department of the Interior, Washington,
D.C. 20503. Send copies of your
comments to Minerals Management
Service, Royalty Management Program,
Rules and Procedures Staff, P.O. Box
25165, MS 3021, Denver, Colorado
80225-0165; courier address is Building
85, Denver Federal Center, Denver,
Colorado 80225; e-Mail address is
David__Guzy@mms.gov.

OMB may make a decision to approve
or disapprove this collection of

information after 30 days from receipt of
our request. Therefore, your comments
are best assured of being considered by
OMB if OMB receives them within that
time period. However, MMS will
consider all comments received during
the comment period for this notice of
proposed rulemaking.

The information collection will be on
new Form MMS—4415 titled Oil
Location Differential Report. Part of the
valuation of oil not sold under arm’s-
length contract relies on price indices
that lessees may adjust for location/
quality differences between the market
center and the aggregation point or
lease. Federal lessees and their affiliates
would be required to give MMS specific
information from their various oil
exchange agreements and sales contracts
applicable to Federal production. From
this data MMS would calculate and
publish representative location
differentials for lessees’ use in reporting
royalties in various areas. This process
would introduce certainty into royalty
reporting. Rules establishing the use of
Form MMS—-4415 to report oil location
differentials are at proposed 30 CFR
206.118.

The number of exchange agreement
contracts involving aggregation points
and market centers required to be
reported under this proposed rule is
considerably less than required to be
reported on under the January 24, 1997,
proposed rule. While we recognize that
the initial reporting burden will still be
sizable, it is reasonable to expect that
the burden in succeeding years will be
less because of efficiencies gained in the
initial filing of Form MMS-4415. Our
estimate is for the initial reporting
burden and is based upon review of
comments from industry from the
initial, supplemental and further
supplementary proposed rulemakings,
comments at public meetings and
comments at the MMS workshops held
in October 1997 and consultation with
MMS auditors about their review of
exchange agreement contracts that they
have examined in their recent work.

While MMS requires that only
aggregation point to market center
exchange agreement contracts be
reported, we anticipate that companies
will have to sort through their exchange
agreement contracts before the relevant
exchange agreement contracts can be
compiled and the required information
extracted and reported. Almost all
Federal lessees who will be required to
file this exchange agreement contract
information; that is, exchanges between
aggregation points and market centers,
will have annual total (Federal and non-
Federal) domestic production in excess
of one-million barrels of crude oil; fifty-
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nine (59) lessees had annual total
domestic production in excess of one-
million barrels of crude oil in 1996.

We estimate that a large company, i.e.,
a company with over 30 million barrels
annual domestic production (13 Federal
lessees), will have approximately 1,000
exchange agreement contracts that they
will have to review in order to identify
the relevant contracts needed for
reporting purposes under this proposed
rule. We estimate that a large company
will have to report on 100 exchange
agreement contracts following a review
of all of the company’s exchange
agreement contracts. We estimate that
the burden associated with fulfilling the
information collection requirements of
this proposed rule for a larger company
is 185 hours. The burden hour estimate
of 185 hours includes 80 hours to
aggregate the exchange agreement
contracts to a central location, 80 hours
to sort the exchange agreement
contracts, and 25 additional hours to
extract the relevant information and
complete Form MMS—-4415 (¥4 hour to
complete each form). For 13 larger
companies, we estimate that the burden
is 2,405 hours (185 hours x 13 larger
companies); using a per hour cost of
$35, we estimate the cost is $84,175.

We estimate that a mid-sized
company, i.e., a company with between
10 and 30 million barrels annual
domestic production (11 Federal
lessees), will have approximately 250
exchange agreement contracts that they
will have to review in order to identify
the relevant exchange contracts needed
for reporting purposes under this
proposed rule. We estimate that a mid-
sized company will have to report on 25
exchange agreement contracts following
a review of all of the company’s
exchange agreement contracts. We
estimate that the burden associated with
fulfilling the information collection
requirements of this proposed rule for a
mid-sized company is 106.25 hours. The
burden hour estimate of 106.25 hours
includes 60 hours to aggregate the
exchange agreement contracts to a
central location, 40 hours to sort the
exchange agreement contracts, and 6.25
additional hours to extract the relevant
information and complete Form MMS—
4415 (¥4 hour to complete each form).
For 11 mid-sized companies, we
estimate that the burden is 1168.75
hours (106.25 hours x 11 mid-sized
companies); using a per hour cost of
$35, we estimate the cost is $40,906.25.

We estimate that a small company,
i.e., a company with less than 10 barrels
annual domestic production (35 Federal
lessees), will have approximately 50
exchange agreement contracts that they
will have to review in order to identify

the relevant exchange agreement
contracts needed for reporting purposes
under this proposed rule. We estimate
that a small company will have to report
on 5 exchange contracts following a
review of all of the company’s exchange
agreement contracts. We estimate that
the burden associated with fulfilling the
information collection requirements of
this proposed rule for a smaller
company is 29.25 hours. The burden
hour estimate of 29.25 hours includes
20 hours to aggregate the exchange
agreement contracts to a central
location, 8 hours to sort the exchange
agreement contracts, and 1.25 additional
hours to extract the relevant information
and complete Form MMS—4415 (¥4 hour
to complete each form). For 35 smaller
companies, we estimate that the burden
is 1023.75 hours (29.25 hours x 35 larger
companies); using a per hour cost of
$35, we estimate the cost is $35,831.25.

We estimate that the total burden for
all respondents is 4,597.5 hours. We
estimate that the cost to the respondents
for this information collection is
$160,912.50.

In compliance with the Paperwork
Reduction Act of 1995, section 3506
(©)(2)(A), we are notifying you, members
of the public and affected agencies, of
this collection of information, and are
inviting your comments. Is this
information collection necessary for us
to properly do our job? Have we
accurately estimated the public’s burden
for responding to this collection? Can
we enhance the quality, utility, and
clarity of the information we collect?
Can we lessen the burden of this
information collection on the
respondents by using automated
collection techniques or other forms of
information technology?

National Environmental Policy Act of
1969

We have determined that this
rulemaking is not a major Federal action
significantly affecting the quality of the
human environment, and a detailed
statement under section 102(2)(C) of the
National Environmental Policy Act of
1969 (42 U.S.C. §4332(2)(C)) is not
required.

V. Request for Comments

You should submit written comments,
suggestions, or objections regarding this
proposal to the location identified in the
ADDRESSES section of this notice. You
must submit your comments on or
before the date identified in the DATES
section of this notice.

List of Subjects 30 CFR Parts 206 and
208

Coal, Continental shelf, Geothermal
energy, Government contracts, Indians-
lands, Mineral royalties, Natural gas,
Petroleum, Public lands—mineral
resources, Reporting and recordkeeping
requirements.

Dated: December 29, 1997.
Bob Armstrong,

Assistant Secretary—Land and Minerals
Management.

For the reasons given in the preamble,
MMS proposes to amend subpart C of
part 206 in Title 30 of the Code of
Federal Regulations as follows:

PART 206—PRODUCT VALUATION

Subpart C—Federal Oil

206.100 What is the purpose of this
subpart?

206.101 Definitions.

206.102 How do | calculate royalty value
for oil that | or my affiliate sell under an
arm’s-length contract?

206.103 How do | value oil that | cannot
value under § 206.102?

206.104 What index price publications are
acceptable to MMS?

206.105 What records must | keep to
support my calculations of value under
this subpart?

206.106 What are my responsibilities to
place production into marketable
condition and to market production?

206.107 What valuation guidance can MMS
give me?

206.108 Does MMS protect information |
provide?

206.109 When may | take a transportation
allowance in determining value?

206.110 How do | determine a
transportation allowance under an arm’s-
length transportation contract?

206.111 How do | determine a
transportation allowance under a non-
arm’s-length transportation arrangement?

206.112 What adjustments and
transportation allowances could apply
when | value oil using index pricing?

206.113 Which adjustments and
transportation allowances may | use
when | value oil using index pricing?

206.114 What if | believe the MMS-
published location/quality differential is
unreasonable in my circumstances?

206.115 How will MMS identify market
centers and aggregation points?

206.116 What are my reporting
requirements under an arm’s-length
transportation contract?

206.117 What are my reporting
requirements under a non-arm’s-length
transportation contract?

206.118 What information must | provide to
support index pricing adjustments, and
how is that information used?

206.119 What interest and assessments
apply if | improperly report a
transportation allowance?

206.120 What reporting adjustments must |
make for transportation allowances?
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206.121 Are costs allowed for actual or
theoretical losses?

206.122 How are the royalty quantity and
quality determined?

206.123 How are operating allowances
determined?

Authority: 5 U.S.C. 301 et seq.; 25 U.S.C.
396 et seq., 396a et seq., 2101 et seq.; 30
U.S.C. 181 et seq., 351 et seq., 1001 et seq.,
1701 et seq.; 31 U.S.C. 9701, 43 U.S.C. 1301
et seq., 1331 et seq., and 1801 et seq.

§206.100 What is the purpose of this
subpart?

(a) This subpart applies to all oil
produced from Federal oil and gas
leases onshore and on the Outer
Continental Shelf (OCS). It explains
how you as a lessee must calculate the
value of production for royalty purposes
consistent with the mineral leasing
laws, other applicable laws, and lease
terms. If you are a designee and if you
dispose of production on behalf of a
lessee, the terms “you’ and “‘your” in
this subpart refer to you. If you are a
designee and only report for a lessee,
and do not dispose of the lessee’s
production, references to ‘‘you’ and
“your” in this subpart refer to the lessee
and not the designee. Accordingly, you
as a designee must determine and report
royalty value for the lessee’s oil by
applying the rules in this subpart to the
lessee’s disposition of its oil.

(b) This subpart does not apply in
three situations. If the regulations in this
subpart are inconsistent with a Federal
statute, a settlement agreement between
the United States and a lessee resulting
from administrative or judicial
litigation, or an express provision of an
oil and gas lease subject to this subpart,
then the statute, settlement agreement,
or lease provision will govern to the
extent of the inconsistency.

(c) MMS may audit and adjust all
royalty payments.

§206.101 Definitions.

The following definitions apply to
this subpart:

Affiliate means a person who owns, is
owned by, or is under common
ownership with another person to the
extent of 10 percent or more of the
voting securities of an entity, interest in
a partnership or joint venture, or other
forms of ownership. MMS may require
the lessee to certify the percentage of
ownership. Aside from the percentage
ownership criteria, relatives, either by
blood or by marriage, are affiliates.

Aggregation point means a central
point where production is aggregated for
shipment to market centers or refineries.
It includes, but is not limited to,
blending and storage facilities and
connections where pipelines join.
Pipeline terminations at refining centers

also are classified as aggregation points.
MMS periodically will publish in the
Federal Register a list of aggregation
points and associated market centers.

Area means a geographic region at
least as large as the limits of an oil field,
in which oil has similar quality,
economic, and legal characteristics.

Arm’s-length contract means a
contract or agreement between
independent persons who are not
affiliates and who have opposing
economic interests regarding that
contract. To be considered arm’s length
for any production month, a contract
must satisfy this definition for that
month, as well as when the contract was
executed.

Audit means a review, conducted
under generally accepted accounting
and auditing standards, of royalty
payment compliance activities of
lessees, designees or other persons who
pay royalties, rents, or bonuses on
Federal leases.

BLM means the Bureau of Land
Management of the Department of the
Interior.

Competitive crude oil call means a
crude oil call that contains a clause
basing the price on what other parties
are willing to competitively bid to
purchase the production.

Condensate means liquid
hydrocarbons (normally exceeding 40
degrees of API gravity) recovered at the
surface without processing. Condensate
is the mixture of liquid hydrocarbons
resulting from condensation of
petroleum hydrocarbons existing
initially in a gaseous phase in an
underground reservoir.

Contract means any oral or written
agreement, including amendments or
revisions, between two or more persons,
that is enforceable by law and that with
due consideration creates an obligation.

Crude oil call means the right of one
person to buy, at its option, all or a part
of the second person’s oil production
from an oil and gas property. This right
generally arises as a condition of the
sale or farmout of that property from the
first person to the second, or as a result
of other transactions between them. The
price basis may be specified when the
property is sold or farmed out.

Designee means the person the lessee
designates to report and pay the lessee’s
royalties for a lease.

Exchange agreement means an
agreement where one person agrees to
deliver oil to another person at a
specified location in exchange for oil
deliveries at another location. Exchange
agreements may or may not specify
prices for the oil involved. They
frequently specify dollar amounts
reflecting location, quality, or other

differentials. Exchange agreements
include buy/sell agreements, which
specify prices to be paid at each
exchange point and may appear to be
two separate sales within the same
agreement.

Field means a geographic region
situated over one or more subsurface oil
and gas reservoirs and encompassing at
least the outermost boundaries of all oil
and gas accumulations known within
those reservoirs, vertically projected to
the land surface. State oil and gas
regulatory agencies usually name
onshore fields and designate their
official boundaries. MMS names and
designates boundaries of OCS fields.

Gathering means the movement of
lease production to a central
accumulation or treatment point on the
lease, unit, or communitized area, or to
a central accumulation or treatment
point off the lease, unit, or
communitized area that BLM or MMS
approves for onshore and offshore
leases, respectively.

Gross proceeds means the total
monies and other consideration
accruing for the disposition of oil
produced. Gross proceeds include, but
are not limited to, the following
examples:

(1) Payments for services such as
dehydration, marketing, measurement,
or gathering which the lessee must
perform at no cost to the Federal
Government;

(2) The value of services, such as salt
water disposal, that the producer
normally performs but that the buyer
performs on the producer’s behalf;

(3) Reimbursements for harboring or
terminaling fees;

(4) Tax reimbursements, even though
the Federal royalty interest may be
exempt from taxation;

(5) Payments made to reduce or buy
down the purchase price of oil to be
produced in later periods, by allocating
such payments over the production
whose price the payment reduces and
including the allocated amounts as
proceeds for the production as it occurs;
and

(6) Monies and all other consideration
to which a seller is contractually or
legally entitled, but does not seek to
collect through reasonable efforts.

Index pricing means using NYMEX
futures prices, Alaska North Slope
(ANS) crude oil spot prices, or other
appropriate crude oil spot prices for
royalty valuation.

Index pricing point means the
physical location where an index price
is established in an MMS-approved
publication.

Lease means any contract, profit-share
arrangement, joint venture, or other
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agreement issued or approved by the
United States under a mineral leasing
law that authorizes exploration for,
development or extraction of, or
removal of oil or gas products—or the
land area covered by that authorization,
whichever the context requires.

Lessee means any person to whom the
United States issues an oil and gas lease,
an assignee of all or a part of the record
title interest, or any person to whom
operating rights in a lease have been
assigned.

Load oil means any oil used in the
operation of oil or gas wells for wellbore
stimulation, workover, chemical
treatment, or production purposes. It
does not include oil used at the surface
to place lease production in marketable
condition.

Location differential means the value
difference for oil at two different points.
Market center means a major point

MMS recognizes for oil sales, refining,

or transshipment. Market centers
generally are locations where MMS-
approved publications publish oil spot
prices.

Marketable condition means oil
sufficiently free from impurities and
otherwise in a condition a purchaser
will accept under a sales contract
typical for the field or area.

Minimum royalty means that
minimum amount of annual royalty the
lessee must pay as specified in the lease
or in applicable leasing regulations.

MMS-approved publication means a
publication MMS approves for
determining NYMEX prices, ANS or
other spot prices, or location
differentials.

Netting means reducing the reported
sales value to account for transportation
instead of reporting a transportation
allowance as a separate line on Form
MMS-2014.

Non-competitive crude oil call means
a crude oil call that does not contain a
clause basing the price on what other
parties are willing to competitively bid
to purchase the production.

NYMEX means the New York
Mercantile Exchange.

Oil means a mixture of hydrocarbons
that existed in the liquid phase in
natural underground reservoirs, remains
liquid at atmospheric pressure after
passing through surface separating
facilities, and is marketed or used as a
liquid. Condensate recovered in lease
separators or field facilities is
considered oil.

Outer Continental Shelf (OCS) means
all submerged lands lying seaward and
outside of the area of lands beneath
navigable waters as defined in section 2
of the Submerged Lands Act (43 U.S.C.
1301) and of which the subsoil and

seabed appertain to the United States
and are subject to its jurisdiction and
control.

Person means any individual, firm,
corporation, association, partnership,
consortium, or joint venture (when
established as a separate entity).

Prompt month means the nearest
month for which NYMEX futures are
traded on any given day. Futures trading
terminates at the close of business on
the third business day before the 25th
calendar day of the month preceding the
delivery month. For example, if
November 25 is a Tuesday, futures
trading for the prompt month of
December would end November 20, the
third-previous business day. Trading for
the December prompt month would
begin October 23, the day following the
end of trading for the November prompt
month.

Quality differential means the value
difference between two oils due to
differences in their API gravity, sulfur
content, viscosity, metals content, and
other quality factors.

Rocky Mountain Area means the
States of Colorado, Montana, North
Dakota, South Dakota, Utah, and
Wyoming.

Sale means a contract between two
persons where:

(1) The seller unconditionally
transfers title to the oil to the buyer. The
seller may not retain any related rights
such as the right to buy back similar
quantities of oil from the buyer
elsewhere;

(2) The buyer pays money or other
consideration for the oil; and

(3) The parties’ intent is for a sale of
the oil to occur.

Spot price means the price under a
spot sales contract where:

(1) A seller agrees to sell to a buyer
a specified amount of oil at a specified
price over a specified period of short
duration;

(2) No cancellation notice is required
to terminate the sales agreement; and

(3) There is no obligation or implied
intent to continue to sell in subsequent
periods.

Tendering program means a company
offer of a portion of its crude oil
production from a field, area, or other
geographical/physical unit for
competitive bidding.

Transportation allowance means a
deduction in determining royalty value
for the reasonable, actual costs of
moving oil to a point of sale or delivery
off the lease, unit area, or communitized
area. The transportation allowance does
not include gathering costs.

§206.102 How do I calculate royalty value
for oil that | or my affiliate sell under an
arm’s-length contract?

(a) The value of oil under paragraphs
(a)(1) through (4) of this section is the
gross proceeds accruing to the seller
under the arm’s-length contract, less
applicable allowances determined
under this subpart. See paragraph (c) of
this section for exceptions. Use this
paragraph to value oil that:

(1) You sell under an arm’s-length
sales contract;

(2) You sell or transfer to your affiliate
and that affiliate, or another affiliate,
then sells the oil under an arm’s-length
contract;

(3) You sell or transfer to another
person under a non-arm’s-length
contract and that person, or an affiliate
of that person, sells the oil under an
arm’s-length contract; or

(4) You sell in the exercise of a
competitive crude oil call.

(b) If oil valued under paragraphs
(2)(2) or (a)(3) of this section is sold
under multiple arm’s-length contracts,
the value of the oil is the volume-
weighted average of the values
established under this section for each
contract.

(c) This paragraph contains
exceptions to the valuation rule in
paragraph (a) of this section. Apply
these exceptions on an individual
contract basis.

(1) If MMS determines that any arm’s-
length sales contract does not reflect the
total consideration actually transferred
either directly or indirectly from the
buyer to the seller, MMS may require
that you value the oil sold under that
contract either under 8 206.103 or at the
total consideration received.

(2) You must value the oil under
§206.103 if MMS determines that the
value under paragraph (a) of this section
does not reflect the reasonable value of
the production due to either:

(i) Misconduct by or between the
parties to the arm’s-length contract; or

(ii) Breach of your duty to market the
oil for the mutual benefit of yourself and
the lessor.

(3) You must use §206.103 to value
oil disposed of under an exchange
agreement. However, if you enter into
one or more arm’s-length exchange
agreements, and following those
exchanges you dispose of the oil in a
transaction to which paragraph (a) of
this section applies, then you must
value the oil under paragraph (a) of this
section. Adjust that value for any
location or quality differential or other
adjustments you received or paid under
the arm’s-length exchange agreement(s).
But if MMS determines that any arm’s-
length exchange agreement does not
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reflect reasonable location or quality
differentials, MMS may require you to
value the oil under §206.103.

(4) You must use §206.103 to value
oil disposed of in the exercise of a non-
competitive crude oil call.

(d) What else must | do if | value oil
under paragraph (a)?

(1) You must be able to demonstrate
that a contract or exchange agreement is
an arm’s-length contract or exchange
agreement.

(2) MMS may require you to certify
that arm’s-length contract provisions
include all of the consideration the
buyer must pay, either directly or
indirectly, for the oil.

(3) You must base value on the
highest price the seller can receive
through legally enforceable claims
under the contract. If the seller fails to
take proper or timely action to receive
prices or benefits it is entitled to, you
must pay royalty at a value based upon
that obtainable price or benefit. If the
seller makes timely application for a
price increase or benefit allowed under
the contract but the purchaser refuses,
and the seller takes reasonable
documented measures to force
purchaser compliance, you will owe no
additional royalties unless or until the
seller receives monies or consideration
resulting from the price increase or
additional benefits. This paragraph will
not permit you to avoid your royalty
payment obligation where a purchaser
fails to pay, pays only in part, or pays
late. Any contract revisions or
amendments that reduce prices or
benefits to which the seller is entitled
must be in writing and signed by all
parties to the arm’s-length contract.

§206.103 How do I value oil that | cannot
value under §206.1027?

This section explains how to value oil
that you may not value under § 206.102.

(a) Production from leases in
California or Alaska. Value is the
average of the daily mean Alaska North
Slope (ANS) spot prices published in
any MMS-approved publication during
the calendar month preceding the
production month. To calculate the
daily mean spot price, average the daily
high and low prices for the month in the
selected publication. Use only the days
and corresponding spot prices for which
such prices are published. You must
adjust the value for applicable location
and quality differentials, and you may
adjust it for transportation costs, under
8§206.112 and 206.113 of this subpart.

(b) Production from leases in the
Rocky Mountain Area. Value your oil
under the first applicable of the
following paragraphs:

(1) If you have an MMS-approved
tendering program, the value of
production from leases in the area the
tendering program covers is the highest
price bid for tendered volumes. You
must offer and sell at least 333 percent
of your production from both Federal
and non-Federal leases in that area
under your tendering program. You also
must receive at least three bids for the
tendered volumes from bidders who do
not have their own tendering programs
that cover some or all of the same area.
MMS will provide additional criteria for
approval of a tendering program in its
“Oil and Gas Payor Handbook.”

(2) Value is the volume-weighted
average gross proceeds accruing to the
seller under you or your affiliates’
arm’s-length contracts for the purchase
or sale of production from the field or
area during the production month. The
total volume purchased or sold under
those contracts must exceed 50 percent
of your and your affiliates’ production
from both Federal and non-Federal
leases in the same field or area during
that month.

(3) Value is the average of the daily
NYMEX futures settle prices at Cushing,
Oklahoma, for the light sweet crude oil
contract for the prompt month that is in
effect on the first day of the month
preceding the production month. Use
only the days and corresponding
NYMEX prices for which such prices
are published. You must adjust the
value for applicable location and quality
differentials, and you may adjust it for
transportation costs, under §8§ 206.112
and 206.113 of this subpart.

(4) If you demonstrate to MMS’s
satisfaction that paragraphs (b)(1)
through (b)(3) of this section result in an
unreasonable value for your production
as a result of circumstances regarding
that production, the MMS Director may
establish an alternative valuation
method.

(c) Production from leases not located
in California, Alaska, or the Rocky
Mountain Area. Value is the average of
the daily mean spot prices—

() For the market center nearest your
lease where spot prices are published in
an MMS-approved publication;

(2) For the crude oil most similar in
quality to your oil (for example, at the
St. James, Louisiana, market center, spot
prices are published for both Light
Louisiana Sweet and Eugene Island
crude oils. Their quality specifications
differ significantly); and

(3) For deliveries during the
production month. Calculate the daily
mean spot price by averaging the daily
high and low prices for the month in the
selected publication. Use only the days
and corresponding spot prices for which

such prices are published. You must
adjust the value for applicable location
and quality differentials, and you may
adjust it for transportation costs, under
§§206.112 and 206.113.

(d) If MMS determines that any of the
index prices referenced in paragraphs
(a), (b), and (c) of this section are
unavailable or no longer represent
reasonable royalty value, in any
particular case, MMS may establish
reasonable royalty value based on other
relevant matters.

(e) What if | transport my oil to my
refinery and believe that use of a
particular index price is unreasonable?

(1) If you transport your oil directly to
your or your affiliate’s refinery, or
exchange your oil at arm’s length for oil
delivered to your or your affiliate’s
refinery, and if value is established
under this section at an index price, and
if you believe that use of the index price
is unreasonable, you may apply to the
MMS Director for approval to use a
value representing the market at the
refinery.

(2) You must provide adequate
documentation and evidence
demonstrating the market value at the
refinery. That evidence may include,
but is not limited to:

(i) Costs of acquiring other crude oil
at or for the refinery;

(ii) How adjustments for quality,
location, and transportation were
factored into the price paid for other oil;

(iii) Volumes acquired for and refined
at the refinery; and

(iv) Any other appropriate evidence or
documentation that MMS requires.

(3) If the MMS Director approves a
value representing market value at the
refinery, you may not take an allowance
against that value under 88 206.112(c)
and 206.113(b).

§206.104 What index price publications
are acceptable to MMS?

(a) MMS periodically will publish in
the Federal Register a list of acceptable
publications based on certain criteria,
including but not limited to:

(1) Publications buyers and sellers
frequently use;

(2) Publications frequently mentioned
in purchase or sales contracts;

(3) Publications that use adequate
survey techniques, including
development of spot price estimates
based on daily surveys of buyers and
sellers of ANS and other crude oil; and

(4) Publications independent from
MMS, other lessors, and lessees.

(b) Any publication may petition
MMS to be added to the list of
acceptable publications.

(c) MMS will reference the tables you
must use in the publications to
determine the associated index prices.
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§206.105 What records must | keep to
support my calculations of value under this
subpart?

If you determine the value of your oil
under this subpart, you must retain all
data relevant to the determination of
royalty value. You must be able to show
how you calculated the value you
reported, including all adjustments for
location, quality, and transportation,
and how you complied with these rules.
Recordkeeping requirements are found
at parts 207 and 217 of this title. MMS
may review and audit such data, and
MMS will direct you to use a different
value if it determines that the reported
value is inconsistent with the
requirements of this subpart.

§206.106 What are my responsibilities to
place production into marketable condition
and to market production?

You must place oil in marketable
condition and market the oil for the
mutual benefit of the lessee and the
lessor at no cost to the Federal
Government unless otherwise provided
in the lease agreement. If you use gross
proceeds under an arm’s-length contract
in determining value, you must increase
those gross proceeds to the extent that
the purchaser, or any other person,
provides certain services that the seller
normally would be responsible to
perform to place the oil in marketable
condition or to market the oil.

§206.107 What valuation guidance can
MMS give me?

You may ask MMS for guidance in
determining value. You may propose a
valuation method to MMS. Submit all
available data related to your proposal
and any additional information MMS
deems necessary. MMS will promptly
review your proposal and provide you
with a non-binding determination of the
guidance you request.

§206.108 Does MMS protect information |
provide?

Certain information you submit to
MMS regarding valuation of oil,
including transportation allowances,
may be exempt from disclosure. To the
extent applicable laws and regulations
permit, MMS will keep confidential any
data you submit that is privileged,
confidential, or otherwise exempt from
disclosure. All requests for information
must be submitted under the Freedom
of Information Act regulations of the
Department of the Interior at 43 CFR
part 2.

§206.109 When may | take a
transportation allowance in determining
value?

(a) What transportation allowances
are permitted when | value production

based on gross proceeds? This
paragraph applies when you value oil
under 8§ 206.102 based on gross proceeds
from a sale at a point off the lease, unit,
or communitized area where the oil is
produced, and the movement to the
sales point is not gathering. MMS will
allow a deduction for the reasonable,
actual costs to transport oil from the
lease to the point off the lease under
8§206.110 or 206.111, as applicable. For
offshore leases, you may take a
transportation allowance for your
reasonable, actual costs to transport oil
taken as royalty-in-kind (RIK) to the
delivery point specified in the contract
between the RIK oil purchaser and the
Federal Government. However, for
onshore leases, you may not take a
transportation allowance for
transporting oil taken as RIK.

(b) What transportation allowances
and other adjustments apply when |
value production based on index
pricing? If you value oil using an index
price under §206.103, MMS will allow
a deduction for certain costs associated
with transporting oil as provided under
§8§206.112 and 206.113.

(c) Are there limits on my
transportation allowance?

(1) Except as provided in paragraph
(c)(2) of this section, your transportation
allowance may not exceed 50 percent of
the value of the oil as determined under
this subpart. You may not use
transportation costs incurred to move a
particular volume of production to
reduce royalties owed on production for
which those costs were not incurred.

(2) You may ask MMS to approve a
transportation allowance in excess of
the limitation in paragraph (c)(1) of this
section. You must demonstrate that the
transportation costs incurred were
reasonable, actual, and necessary. Your
application for exception (using Form
MMS-4393, Request to Exceed
Regulatory Allowance Limitation) must
contain all relevant and supporting
documentation necessary for MMS to
make a non-binding determination. You
may never reduce the royalty value of
any production to zero.

(d) Must | allocate transportation
costs? You must allocate transportation
costs among all products produced and
transported as provided in §§206.110
and 206.111. You must express
transportation allowances for oil as
dollars per barrel.

(e) What additional payments may |
be liable for? If MMS determines that
you took an excessive transportation
allowance, then you must pay any
additional royalties due, plus interest
under 30 CFR 218.54. You also could be
entitled to a credit with interest under
applicable rules if you understated your

transportation allowance. If you take a
deduction for transportation on Form
MMS-2014 by improperly netting the
allowance against the sales value of the
oil instead of reporting the allowance as
a separate line item, MMS may assess
you an amount under §206.119.

§206.110 How do | determine a
transportation allowance under an arm’s-
length transportation contract?

(a) If you or your affiliate incur
transportation costs under an arm’s-
length transportation contract, you may
claim a transportation allowance for the
reasonable, actual costs incurred for
transporting oil under that contract,
except as provided in paragraphs (a)(1)
and (a)(2) of this section. You must be
able to demonstrate that your contract is
arm’s length. You do not need MMS
approval before reporting a
transportation allowance for costs
incurred under an arm’s-length contract.

(1) If MMS determines that the
contract reflects more than the
consideration actually transferred either
directly or indirectly from you or your
affiliate to the transporter for the
transportation, MMS may require that
you calculate the transportation
allowance under §206.111.

(2) If MMS determines that the
consideration paid under an arm’s-
length transportation contract does not
reflect the reasonable value of the
transportation due to either:

(i) Misconduct by or between the
parties to the arm’s-length contract; or

(ii) Breach of your duty to market the
oil for the mutual benefit of yourself and
the lessor, then you must calculate the
transportation allowance under
§206.111.

(b)(1) If your arm’s-length
transportation contract includes more
than one liquid product, and the
transportation costs attributable to each
product cannot be determined from the
contract, then you must allocate the
total transportation costs in a consistent
and equitable manner to each of the
liquid products transported in the same
proportion as the ratio of the volume of
each product (excluding waste products
which have no value) to the volume of
all liquid products (excluding waste
products which have no value). You
may not claim an allowance for the
costs of transporting lease production
which is not royalty-bearing without
MMS approval except as provided in
this section.

(2) You may propose to MMS a cost
allocation method on the basis of the
values of the products transported.
MMS will approve the method unless it
is not consistent with the purposes of
the regulations in this subpart.
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(c) If your arm’s-length transportation
contract includes both gaseous and
liquid products, and the transportation
costs attributable to each product cannot
be determined from the contract, you
must propose an allocation procedure to
MMS. You may use your proposed
procedure to calculate a transportation
allowance until MMS accepts your cost
allocation. You must submit your initial
proposal, including all available data,
within 3 months after the last day of the
month for which you claim a
transportation allowance.

(d) If your payments for transportation
under an arm’s-length contract are not
on a dollar-per-unit basis, you must
convert whatever consideration is paid
to a dollar value equivalent.

(e) If your arm’s-length sales contract
includes a provision reducing the
contract price by a transportation factor,
MMS will not consider the
transportation factor to be a
transportation allowance. You may use
the transportation factor in determining
your gross proceeds for the sale of the
product. You must obtain MMS
approval before claiming a
transportation factor in excess of 50
percent of the base price of the product.

§206.111 How do | determine a
transportation allowance under a non-
arm’s-length transportation arrangement?

(a) If you or your affiliate have a non-
arm’s-length transportation contract or
no contract, including those situations
where you or your affiliate perform your
own transportation services, calculate
your transportation allowance based on
the reasonable, actual costs provided in
this section.

(b) Base your transportation
allowance for non-arm’s-length or no-
contract situations on your or your
affiliate’s actual costs for transportation
during the reporting period, including
operating and maintenance expenses,
overhead, and either:

(1) Depreciation and a return on
undepreciated capital investment under
paragraph (b)(4)(i) of this section, or

(2) A cost equal to the initial capital
investment in the transportation system
multiplied by a rate of return under
paragraph (b)(4)(ii) of this section.

(c) Allowable capital costs are
generally those for depreciable fixed
assets (including costs of delivery and
installation of capital equipment) which
are an integral part of the transportation
system.

(1) Allowable operating expenses
include:

(i) Operations supervision and
engineering; operations labor;

(ii) Fuel;

(iit) Utilities;

(iv) Materials;

(v) Ad valorem property taxes;

(vi) Rent;

(vii) Supplies; and

(viii) Any other directly allocable and
attributable operating expense which
you can document.

(2) Allowable maintenance expenses
include:

(i) Maintenance of the transportation
system;

(i) Maintenance of equipment;

(iii) Maintenance labor; and

(iv) Other directly allocable and
attributable maintenance expenses
which you can document.

(3) Overhead directly attributable and
allocable to the operation and
maintenance of the transportation
system is an allowable expense. State
and Federal income taxes and severance
taxes and other fees, including royalties,
are not allowable expenses.

(4) Use either depreciation or a return
on depreciable capital investment. After
you have elected to use either method
for a transportation system, you may not
later elect to change to the other
alternative without MMS approval.

(i) To compute depreciation, you may
elect to use either a straight-line
depreciation method based on the life of
equipment or on the life of the reserves
which the transportation system
services, or a unit-of-production
method. After you make an election,
you may not change methods without
MMS approval. A change in ownership
of a transportation system will not alter
the depreciation schedule you or your
affiliate established for purposes of the
allowance calculation. With or without
a change in ownership, you may only
depreciate a transportation system once.
You may not depreciate equipment
below a reasonable salvage value.

(i) For transportation facilities first
placed in service after March 1, 1988,
you may use as a cost an amount equal
to the initial capital investment in the
transportation system multiplied by the
rate of return under paragraph (5) of this
section. You may not claim an
allowance for depreciation.

(5) The rate of return is the industrial
rate for Standard and Poor’s BBB rating.
Use the monthly average rate published
in “Standard and Poor’s Bond Guide”
for the first month of the reporting
period for which the allowance applies.
Calculate the rate at the beginning of
each subsequent transportation
allowance reporting period.

(d)(1) Calculate the deduction for
transportation costs based on your or
your affiliate’s cost of transporting each
product through each individual
transportation system. Where more than
one liquid product is transported,

allocate costs in a consistent and
equitable manner to each of the liquid
products transported in the same
proportion as the ratio of the volume of
each liquid product (excluding waste
products which have no value) to the
volume of all liquid products (excluding
waste products which have no value).
You may not take an allowance for
transporting lease production which is
not royalty-bearing without MMS
approval, except as provided in this
paragraph.

(2) You may propose to MMS a cost
allocation method on the basis of the
values of the products transported.
MMS will approve the method if it is
consistent with the purposes of the
regulations in this subpart.

(e) Where both gaseous and liquid
products are transported through the
same transportation system, you must
propose a cost allocation procedure to
MMS. You may use your proposed
procedure to calculate a transportation
allowance until MMS accepts your cost
allocation. You must submit your initial
proposal, including all available data,
within 3 months after the last day of the
month for which you request a
transportation allowance.

§206.112 What adjustments and
transportation allowances could apply
when | value oil using index pricing?

When you use index pricing to
calculate the value of production under
§206.103, you must adjust the index
price for the location and quality
differentials and you may adjust it for
certain transportation costs, as
prescribed in this section and §206.113.
This section describes the different
adjustments and transportation
allowances that could apply.

Section 206.113 specifies which of
these adjustments and allowances apply
to you depending upon how you
dispose of your oil. These adjustments
and transportation allowances are as
follows:

(a) A location/quality differential
determined from your arm’s-length
exchange agreement that reflects the
difference in value of crude oil between
the aggregation point and the market
center, or between your lease and the
market center.

(b)(1) An MMS-specified location/
quality differential that reflects the
difference in value of crude oil between
the aggregation point and the market
center.

(2) MMS wiill publish annually a
series of differentials applicable to
various aggregation points and market
centers based on data MMS collects on
Form MMS—-4415. MMS will calculate
each differential using a volume-
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weighted average of the differentials
reported on Form MMS-4415 for similar
quality crudes for the aggregation point-
market center pair for the previous
reporting year. MMS may exclude
apparent anomalous differentials from
that calculation. MMS will publish
separate differentials for different crude
oil qualities that are identified
separately on Form MMS-4415 (for
example, sweet versus sour or varying
gravity ranges).

(3) MMS will publish these
differentials in the Federal Register by
[the effective date of the final
regulation] and by January 31 of all
subsequent years. Use the MMS-
published differential to report the
value of production occurring during
the calendar year.

(c) Actual transportation costs
between the aggregation point and the
lease determined under § 206.110 or
206.111.

(d) Actual transportation costs
between the market center and the lease
determined under § 206.110 or 206.111.

(e) Quality adjustments based on
premia or penalties determined by
pipeline quality bank specifications at
intermediate commingling points, at the
aggregation point, or at the market
center that applies to your lease.

(f) For purposes of this section and
§206.113, the term market center means
Cushing, Oklahoma, when determining
location/quality differentials and
transportation allowances for
production from leases in the Rocky
Mountain Area.

§206.113 Which adjustments and
transportation allowances may | use when
I value oil using index pricing?

(a) If you dispose of your production
under an arm’s-length exchange
agreement, use §206.112 (a), (c), and (e)
to determine your adjustments and
transportation allowances. For non-
arm’s-length exchange agreements, use
paragraph (d) of this section.

(b) If you move lease production
directly to an alternate disposal point
(for example, your refinery), use
§206.112 (c) and (e) to determine your
actual costs of transportation and to
adjust for quality. Treat the alternate
disposal point as the aggregation point
to apply §206.112(c).

(c) If you move your oil directly to a
MMS-identified market center, use
§206.112 (d) and (e) to determine your
actual costs of transportation and to
adjust for quality.

(d)(1) If you cannot use paragraph (a),
(b), or (c) of this section, use §206.112
(b), (c), and (e) to determine your
location/quality adjustments and
transportation allowances, except as

provided in paragraph (d)(2) of this
section.

(2) If you dispose of your production
at the lease in the exercise of a non-
competitive crude oil call, and if you
cannot obtain information regarding the
actual costs of transporting oil from the
lease to the aggregation point, or
pipeline quality bank specifications
necessary to apply §206.112 (c) and (e),
you must request approval from MMS
for any transportation allowance.

§206.114 What if | believe the MMS-
published location/quality differential is
unreasonable in my circumstances?

If you can demonstrate to MMS that
the MMS-calculated differential under
§206.112(b) is unreasonable based on
the circumstances of your production,
MMS may approve an alternative
location/quality differential.

§206.115 How will MMS identify market
centers and aggregation points?

MMS periodically will publish in the
Federal Register a list of aggregation
points and the associated market
centers. MMS will monitor market
activity and, if necessary, add to or
modify the list of market centers and
aggregation points and will publish
such modifications in the Federal
Register. MMS will consider the
following factors and conditions in
specifying market centers and
aggregation points:

(a) Points where MMS-approved
publications publish prices useful for
index purposes;

(b) Markets served;

(c) Pipeline and other transportation
linkage;

(d) Input from industry and others
knowledgeable in crude oil marketing
and transportation;

(e) Simplification; and

(f) Other relevant matters.

§206.116 What are my reporting
requirements under an arm’s-length
transportation contract?

You or your affiliate must use a
separate line entry on Form MMS-2014
to notify MMS of an allowance based on
transportation costs you or your affiliate
incur. MMS may require you or your
affiliate to submit arm’s-length
transportation contracts, production
agreements, operating agreements, and
related documents.

§206.117 What are my reporting
requirements under a non-arm’s-length
transportation contract?

You or your affiliate must use a
separate line entry on Form MMS-2014
to notify MMS of an allowance based on
transportation costs you or your affiliate
incur.

(a) For new transportation facilities or
arrangements, base your initial
deduction on estimates of allowable oil
transportation costs for the applicable
period. Use the most recently available
operations data for the transportation
system or, if such data are not available,
use estimates based on data for similar
transportation systems.

(b) MMS may require you or your
affiliate to submit all data used to
calculate the allowance deduction.

§206.118 What information must | provide
to support index pricing adjustments, and
how is that information used?

You must submit information on
Form MMS—4415 related to all your and
your affiliates’ crude oil production
from Federal leases. Provide
information regarding differentials
between MMS-defined market centers
and aggregation points according to the
instructions provided with Form MMS—
4415. All Federal lessees (or their
affiliates, as appropriate) must initially
submit Form MMS-4415 no later than 2
months after the effective date of this
reporting requirement, and then by
October 31 of the year this regulation
takes effect and by October 31 of each
succeeding year.

§206.119 What interest and assessments
apply if l improperly report a transportation
allowance?

(a) If you or your affiliate net a
transportation allowance against the
royalty value on Form MMS-2014, you
will be assessed an amount up to 10
percent of the netted allowance, not to
exceed $250 per lease selling
arrangement per sales period.

(b) If you or your affiliate deduct a
transportation allowance on Form
MMS-2014 that exceeds 50 percent of
the value of the oil transported without
obtaining MMS’s prior approval under
§206.109, you must pay interest on the
excess allowance amount taken from the
date that amount is taken to the date
you or your affiliate file an exception
request MMS approves.

(c) If you or your affiliate report an
erroneous or excessive transportation
allowance resulting in an underpayment
of royalties, you must pay the additional
royalties plus interest under 30 CFR
218.54.

§206.120 What reporting adjustments
must | make for transportation allowances?
If your or your affiliate’s actual
transportation allowance is less than the
amount you claimed on Form MMS—
2014 for each month during the
allowance reporting period, you must
pay additional royalties plus interest
computed under 30 CFR 218.54 from
the beginning of the allowance reporting
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period when you took the deduction to
the date you repay the difference. If the
actual transportation allowance is
greater than the amount you claimed on
Form MMS-2014 for each month during
the allowance form reporting period,
you are entitled to a credit plus interest
under applicable rules.

§206.121 Are costs allowed for actual or
theoretical losses?

For other than arm’s-length contracts,
you are not allowed a deduction for oil
transportation which results from
payments (either volumetric or for
value) for actual or theoretical losses.

§206.122 How are royalty quantity and
quality determined?

(a)(1) Compute royalties based on the
quantity and quality of oil as measured
at the point of settlement approved by
BLM for onshore leases.

(2) If the value of oil determined
under this subpart is based upon a

quantity and/or quality different from
the quantity and/or quality at the point
of royalty settlement approved by the
BLM for onshore leases, adjust the value
for those differences in quantity and/or
quality.

(b) You may not claim a deduction
from the royalty volume or royalty value
for actual or theoretical losses. Any
actual loss that you may incur prior to
the royalty settlement metering or
measurement point will not be subject
to royalty provided that BLM
determines that the loss is unavoidable.

(c) Except as provided in paragraph
(b) of this section, royalties are due on
100 percent of the volume measured at
the approved point of royalty
settlement. You may not claim a
reduction in that measured volume for
actual losses beyond the approved point
of royalty settlement or for theoretical
losses that are claimed to have taken
place either prior to or beyond the
approved point of royalty settlement.

Royalties are due on 100 percent of the
value of the oil as provided in this part.
You may not claim a deduction from the
value of the oil for royalty purposes to
compensate for actual losses beyond the
approved point of royalty settlement or
for theoretical losses that take place
either prior to or beyond the approved
point of royalty settlement.

8. Section 206.106 is revised and
redesignated as § 206.123.

§206.123 How are operating allowances
determined?

MMS may use an operating allowance
for the purpose of computing payment
obligations when specified in the notice
of sale and the lease. MMS will specify
the allowance amount or formula in the
notice of sale and in the lease
agreement.

Note: The following Attachments will not
appear in the Code of Federal Regulations.

BILLING CODE 4310-MR-P
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Attachment A

Federal Oil Location Differential Report oms contol Number: 1010-xxxx

Expiration date:

Lessee Name: Lessee's Payor Code: __ _ _ _  _
:Address:

City, State: Zip:

Reporting Period (MM/DD/YY) to (MM/DD/YY)

1. Contract Party

Other Exchange Party

Name Exchange Party's Payor Code (if available) __ _
2. Contract Type and __Buy/Sell, ___ Non-Cash Exchange, __ In/Out Transportation Exchange
Identification Contract #
3. Contract Term Effective Date: I/ (MM/DD/YY) No Change
Initial Term: (Months)
Expiration Terms: month-to-month extensions, fixed duration .
4. Exchange Oil You Transferred Oil You Received
Pair
Case (A) (A) Aggregation Point Market Center
or (B) Market Center Aggregation Point
Case (B)
5. Volume QOil You Transferred Oil You Received
Terms
All Available ( Est. B/D) All Available ( Est. B/D)
Fixed ( Fixed B/D) Fixed ( Fixed B/D)
6. Exchange
Differential Exchange Differential Received (+) . $/BBL or Paid (-) .__$/BBL
7. Quality Oil You Transferred Oil You Received
Information | API Gravity: API Gravity:
and Actual .__°API Actual . API
Adjustments Deemed . API Deemed .__°API
Gravity Adjustment
Received (+) .___$/BBL _or Paid (-) .__$/BBL __ No Gravity Adjustment
Sulfur: Sulfur:
Actual Sulfur Content: % Actual Sulfur Content %
Deemed Sulfur Content: % Deemed Sulfur Content %
Sulfur Adjustment
Received (+) ___ $/BBL or Paid () . $/BBL No Sulfur Adjustment
Other Quality Adjustment
Adjustment Received (+) __$BBL or Paid (-) ___$/BBL

Have you received any other consideration, in any form, for the sale or purchase of this crude oil, either at this location
or at any other location? (__Yes, or __No). If Yes, explain:

Authorized Signature Date

Form Preparer (Please print) Day time Phone () -

Paperwork Reduction Act of 1995 Statement

‘The Paperwork Reduction Act of 1995 requires us to inform you that this information is being collected o allow MMS to decrease reliance on oil posted prices, develop valuation rules that better reflect market value, and add more
certainty to wlnmg oil produced from Federal lands. The public reporting burden for this information collection is estimated to average between 26 hours and 85 hours per response, including the time for aggregating, sorting, extracting
and MMS will keep under applicable laws and regulations, any and all data submitted that is privileged, confidential, or otherwise exempt. Direct comments regarding the burden estimate or any

other aspect of!hus questionnaire including suggestions for reducing this burden to the Information Collection Clearance Officer, MS 4230, MMS, 1849 C Street, N W., Washington, DC 20240 and to the Office of Management and Budget,

Office of Information and Regulatory Affairs, Attention: Desk Officer for the U. S. Depariment of the Interior, Washington, DC 20503. An agency may not conduct or sponsor, and a person is not required to respond 10, a collection of
information unless it displays a currently valid OMB control number.
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Step-by-Step Instructions for Form MMS-4415

This form’s purpose is to coliect value differential information for oil exchanged under arm’s-length exchange agreements
between paired aggregation points and associated market centers. MMS will use this information to calculate and publish
differentials for use by lessees and payors in determining quality and location adjustments to index prices used for royalty
purposes. The proposed rule provides several situations where lessees must use index prices to value Federal oil because the oil
is not sold under an arm’s-length contract (§ 206.103). If lessees do not have actual quality and location differential information
between the paired aggregation points and associated market centers to adjust the index price, they must rely on MMS to
calculate and publish such information. The differentials may be related to quality, volume, or location. In the Preamble to the
proposed rule ( 62 FR 3742), MMS identifies the paired aggregation points and associated market centers. To collect this
information, MMS is requiring that you as a Federal lessee submit differential information on any oil produced from Federal
leases and exchanged under an arm’s-length agreement between these paired aggregation points and market centers. You must
fill out the requested information on a separate Form MMS-4415 for each of your arm’s-length exchange contracts in effect
during the previous 12 month period involving Federal oil. All Federal lessees (or their affiliates, as appropriate) must initially
submit Form MMS-4415 no later than 2 months after the effective date of this reporting requirement, and then by October 31 of
the year this regulation takes effect and by October 31 of each succeeding year. Below are step-by-step instructions to complete

Form MMS-4415.!
Company (Lessee) Information

Fill out your company name (whether lessee or affiliate), address, and zip code. Write in the reporting period this form covers.
Forms are filed annually. Your company name, MMS payor code, and reporting period should appear on each form. If more
than one form is needed to provide the required information, the address may be omitted from subsequent forms provided that

the cover form containing the address is attached.

1. Contract Party Name: Write the name of the other party to your exchange agreement. If that party has an MMS payor

code, write it in the space provided (if known).

2. Contract Type and Identification: Check the appropriate box to indicate the contract type. [Buy/Sell is an exchange

where monetary value is assigned to both volumes in the exchange. Non-Cash Exchange is a transaction where no

! Paperwork Reduction Act of 1995 Statement

‘The Paperwork Reduction Act of 1995 requires us to inform you that this information is being collected to allow MMS to decrease reliance on oil posted prices, develop valution rules that better reflect market value, and add more certainty to
valuiing oil produced from Federal lands. The public reporting burden for this information collection is estimated 1o average between 26 hours and 85 hours per response, including the time for aggregating, sorting, extracting and submitting the
information. MMS will keep dential, under icable laws and i any and all data submitted that is privil ial, or otherwise exempt. Direct comments regarding the burden estimate or any other aspect of this
questionnaire including suggestions for reducing this burden to the Information Collection Clearance Officer, MS 4230, MMS, 1849 C Street, N.-W., Washington, DC 20240 and to the Office of Management and Budget, Office of Information and
Regulatory Afifairs, Attention: Desk Officer for the U. S. Department of the Interior, Washington, DC 20503. An agency may not conduct or sponsor, and a person is not required to respond to, a collection of information unless it displays a
currently valid OMB control number.
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monetary value is assigned to either volume in the exchange; instead, a dollar amount is assigned to the difference in value
between the two volumes. In/Out transportation exchange is used for the purpose of transporting oil on proprietary
pipelines where the shipper takes possession of the oil during transit and sells the oil back to the contracting party at the other
end of the pipeline. Also fill in the Contract Number -- use the I.D. that would allow a third party to clearly identify the
document. This is important because MMS must identify cases where two sides of an exchange are reported so that the

information will not be used twice. The contract number will also aid MMS later in the event that these contracts are audited.

3. Contract Term: Fill in the date the contract started (Effective Date) and its Initial term in months. Check the expiration
term that applies to this contract -- either month-to-month extensions or fixed duration. (Note: for contracts that are month-
to-month extensions, if the same contract is in effect as when the last report was filed, you do not need to fill out the rest of the

Jorm; just check (no change) and sign the bottom portion of the form).

4. Exchange Pair: You need to report information on oil exchanges between aggregation points and market centers. Clearly
identify the aggregation point and market center involved (refer to the MMS listing of aggregation point and market center

pairings published in the Federal Register). You will be either reporting on oil you transferred at an aggregation point in

exchange for oil you received at a market center (case A) or on oil you gave up at a market center in exchange for oil you
received at an aggregation point (case B). For in/out transportation exchanges, only the company who is contracting for the
transportation exchange will need to report the exchange. For other exchanges, both parties may be required to report on the

exchange if they are both Federal lessees and if both volumes of oil in the exchange involve oil from Federal leases.

5. Volume Terms: First, fill in the volume in barrels per day of oil you transferred. If the contract states that all available oil
will be taken, write in the estimated barrels per day of oil provided and make any handwritten clarifications you believe
appropriate. Otherwise, write in the fixed volume you transferred as specified in the contract Next, fill in the barrels of oil you
received under the terms of the exchange contract. If the contract states that all available oil will be taken, write in the
estimated barrels per day of oil received together with any needed handwritten explanations. Otherwise, write in the fixed

volume you received as specified in the contract.

6. Exchange Differentials: This section requests information about the differential received or paid by you under the exchange
agreement. If your purpose under the exchange was to transport your oil on the other party’s pipeline, the payment will reflect
the cost of service to transport your oil. Any adjustments that were made to reflect gravity or sulfur content of your oil will be

addressed in the next section.
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In cases where oil was exchanged between the two parties to the exchange contract, there may be a differential paid by the party
whose oil is considered to be worth less than the other oil. This may be a result of differences in location, or quality differences

between the oils that effect the value of the oil in the refining process.

Write the total of any differential payment you received or the total of any differential payment you made under the exchange

agreement in the space provided.

7. Quality Information and Adjustments: This section requests information about the quality of oil involved in the exchange
and about any adjustments to value that are part of the exchange agreement. The value of the oil you transferred in an exchange
or transportation agreement may have been different than the value of the oil you received. To the extent that this difference is

due to gravity or sulfur content, identify these value components.

API Gravity: If your exchange agreement references actual gravity of the oil you transferred, write the gravity to the nearest
tenth of a degree in the space provided. Or, if the gravity is deemed, write the deemed API gravity to the nearest tenth of a

degree in the space provided.

If this is an exchange for purposes of transporting oil on a pipeline, and you received a credit for oil you put into the pipeline
because the gravity of your oil was higher than the oil you ultimately received at the other end of the pipeline, write the amount
of the gravity credit you received in the space provided. If you paid a gravity penalty because the gravity of the oil you put into
the pipeline made it worth less than the gravity of the oil you received at the other end of the pipeline, write that amount in the

space provided (note whether a pipeline gravity bank was applied).

In other types of exchanges where there is reference to a gravity adjustment figure, write the amount you received or paid in the

appropriate space provided.

If the contract does not include any reference to a gravity adjustment, place a check in the space provided and leave the gravity

adjustment figure spaces blank.

Sulfur Content and Adjustment: If your exchange agreement references the actual sulfur content of the oil you transferred,
write the actual sulfur content to the nearest tenth of a percent. If the sulfur content is deemed, write the deemed sulfur content
to the nearest tenth of a percent in the space provided. If the actual sulfur content of the oil you receive in the exchange is
referenced in the contract, write that content to the nearest tenth of a percent in the space provided. If the sulfur content of the

oil you receive is deemed, write that content in the space provided.
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If this is an exchange for purposes of transporting oil on a pipeline, and you received a credit for oil you put into a pipeline
because the sulfur content of your oil was lower than the oil you ultimately received at the other end of the pipeline, write the
amount of the sulfur credit you received in the space provided. If you paid a penalty because the sulfur content of the oil you put
into the pipeline was higher than the oil you received at the other end of the pipeline, write that amount in the space provided

(note whether pipeline gravity schedules were applied).

In other types of exchanges, where there is a reference to a sulfur content adjustment figure, write the amount you received or:

paid in the appropriate space provided. Add any handwritten explanations needed.

If the contract does not include any reference to a sulfur adjustment, place a check in the space provided and leave the sulfur

adjustment figure spaces blank.

If your exchange contract specifies any other value adjustments due to oil quality components other than gravity or sulfur
content, identify the quality component in the space provided along with any credit received or penalty you paid. If there is

insufficient space provided, use the back of this form to provide this additional information.

Certification: Check whether you received any other consideration for this oil. If you check “yes” provide an explanation. Use

the back of this form to provide this explanation if additional space is required to adequately respond.
Authorized Signature: The form must be signed and dated by a person who has authority to represent the company.

Form Preparer: Please write the name of the individual who completed the form and a phone number where that person can be

reached during normal business hours.

BILLING CODE 4310-MR-C
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State Station location County/offshore location

Aggregation Points for Saint James, & Empire, Louisiana

Conoco Jct .... .. | Calcasieu

Lake Charles . .. | Calcasieu.

Texaco JCt .....ccccvvveeennne .. | Calcasieu.

Grand Chenier TEIM ......ciiii i Cameron.

Grand ISIE .....veeiiiii e Jefferson.

Bay Marchand Term ..... .. | Lafourche.

Bayou Fourchon ........... .. | Lafourche.

Clovelly ............ Lafourche.

Fourchon Terminal .. .. | Lafourche.

Golden Meadow ...... .. | Lafourche.

BIK. 55 it e nanee s Offshore—South Pass.
Blk. 13 (Wesco P.L. Subsea Tie-iN) .......cccooveriiiinieiiiienieeeeen Offshore—South Pelto.
Blk. 172 Plat. D ..ccooeevieeeceeeecee e .. | Offshore—South Timbalier.
BIk. .. | Offshore—South Timbalier.
BIK. 300 ...t .. | Offshore—South Timbalier.
Blk. 35 Platform D. . .. | Offshore—South Timbalier.
Blk. 52 Plat. A ...... .. | Offshore—South Timbalier.
BIk. Offshore—West Delta.

BIk.
BIk.
BIk.
BIk.
BIK.

Offshore—West Delta.
Offshore—West Delta.
Offshore—West Delta.
Offshore—West Delta.
Offshore—West Delta.
BIk. Offshore—East Cameron.
Blk 337 Subsea tie-in ... .. | Offshore—Eugene Island.
Blk. 188 A Structure ..... .. | Offshore—Eugene Island.
BIK. 23 i .. | Offshore—Eugene Island.

Blk. 259 ... .. | Offshore—Eugene Island.
BIK. 316 ettt Offshore—Eugene Island.
BIK. BBL oot Offshore—Eugene Island.

Blk. 51 B Platform ............ Offshore—Eugene Island.
Texas P.L. Subsea Tie-in .. | Offshore—Eugene Island.
.............................. .. | Offshore—Grand Isle.
Offshore—Main Pass.
Offshore—Main Pass.
Offshore—Main Pass.
Offshore—Main Pass.
Offshore—Main Pass.
Offshore—Main Pass.
Offshore—Main Pass.
Offshore—Ship Shoal.
Offshore—Ship Shoal.
Offshore—Ship Shoal.
Offshore—Ship Shoal.
Offshore—Ship Shoal.
. Offshore—Ship Shoal.
Blk.154 .... Offshore—Ship Shoal.
Ship Shoal Area .. | Offshore—Ship Shoal.
................... .. | Offshore—Vermilion.
BIK. 265 Platform A. ..o Offshore—Vermilion.

BIK. 350 .. s Offshore—Vermilion.

Main Pass .......ccccceceenne Plaquemines.

Main Pass Blk. 69— ..... Plaguemines.

Ostrica Term. ................ Plaquemines.

Pelican Island Plaguemines.

Pilottown ....... .. | Plaguemines.

ROMEIE PASS ...ciiiiiiiiieeitie e Plaguemines.

South Pass BIK. 24 ......oooiiiiie e Plaquemines.

South Pass Blk. 24 Onshore Plat .......... .. | Plaguemines.

South Pass Blk. 27 Onshore Facility ..... .. | Plaguemines.

South Pass Blk. 60A ..... Plaguemines.

Southwest Pass Sta. .... Plaquemines.

West Delta Blk. 53 ........ .. | Plaguemines.

BIK. 1O—StruCture A ......cooviiiiiiiieiicc e Offshore—South Marsh Island.
BIK. 139 .o Offshore—South Marsh Island.
Blk. 139 Subsea Tap Valve ... .. | Offshore—South Marsh Island.
Blk. 207—Light House PoiNt A .......cooiiiiiiiiiiee e Offshore—South Marsh Island.
Blk. 268—Platform A ..o Offshore—South Marsh Island.
BIK. 58A ..o .. | Offshore—South Marsh Island.
Bk. 6 .......... .. | Offshore—South Marsh Island.
Chalmette ........cccoceevrrnnne .. | St. Bernard.

Norco (Shell REfINEry) ....c.oviiiiii e St. Charles.
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Station location

County/offshore location

12701 FS T =T 1 PO PPPPPPRS
South Bend
Caillou Island
Gibson Term.
Erath
Forked Island
Anchorage
Buccaneer Term
Mont Belvieu
Winnsboro
Texas City ..
Houston
Pasadena
Webster
Beaumont
Lucas
Nederland ..
Port Arthur ...
Port Neches ..
Sabine Pass
Corsicanna
American Petrofina .
Corpus Christi
Harbor Island
Blk. 474—Intrsction. seg. Ill, 111-7
Blk. A—571
End Segmennt 11l—10 (Blk. 547)
End Segment Il
End Segment 111—10 ....
End Segment IlI—6
Rufugio Sta.
Midway
South Bend

St. Mary.

St. Mary.

Terrebonne.
Terrebonne.
Offshore—Vermillion.
Offshore—Vermillion.
West Baton Rouge.
Brazoria.

Chambers.

Franklin.

Galveston.

Harris.

Harris.

Harris.

Jefferson.

Jefferson.

Jefferson.

Jefferson.

Jefferson.

Jefferson.

Navarro.

Nueces.

Nueces.

Nueces.
Offshore—High Island.
Offshore—High Island.
Offshore—High Island.
Offshore—High Island.
Offshore—High Island.
Offshore—High Island.
Rufugio.

San Patricio.

Young.

th Slope Valuation

COAlINGA et Fresno.

BeINAGE i Kern.

FEIIOWS .ottt Kern.

Kelley ...... Kern.

Lake ........... Kern.

Leutholtz Jct .. Kern.

Midway ....... Kern.

Pentland ..........ccocvviien. Kern.

Station 36—Kern RIVET .......cccooiiiiiiiiiie e Kern.

HYNES STALION ..oiviiiiiiiie s Los Angeles.

Newhall Los Angeles.

Sunset Los Angeles.

(O To [ 2T PROPRNt San Bernadino.

Avila .............. San Luis Obispo.

Gaviota Terminal . Santa Barbara.

Lompoc ............ Santa Barbara.

Sisquoc Jct Santa Barbara.

Filmore ....... Ventura.

RINCON .ot Ventura.

Santa Paula ......oooeoiiiii s Ventura.

Ventura ...... Ventura.

Rio Bravo County Unknown.

Signa ....... County Unknown.

STEWATT ..ttt e e County Unknown.
Aggregation Points for Midland Texas

JAl e Lea.

Lovington Lea.

ClMIZA ettt e McKinley.

1) (Lot RS San Juan.

Navajo Jct .. San Juan.

Fullerton ..... Andrews.

Crane ......... Crane.

Caproch Jct Ector.

Odessa. .......... Ector.

NOIh COWAEN ...t Ector.

WREEIET ... Ector.
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Station location

County/offshore location

El PASO ittt
[0 11 £ RS
Big SPriNG oeeeiiiiiieie s
Phillips Hutchinson . .
McKee ........ccceeeeel
Beaver Station ..

Kemper .........
Mason Jct .. .
=1 [o [0 = To [o T PSSP
Basin Station .......cccuvviiiiieiiiieee e
Colorado City
McCamey ...

MESA StA ..oiiiiieeiieiieee e ———————
L B2 UL S
Hendrick/Hedrick-Wink ....

Keystone .......cccccovcvnennen. .
WINK e et e e e

El Paso.
Glasscock.
Howard.
Howard.
Moore.
Ochiltree.
Reagan.
Reeves.
Scheicher.
Scurry.
Scurry.
Upton.
Upton.
Winkler.
Winkler.
Winkler.
Winkler.

Aggregation Points for Cushing Oklahoma.

(DL 1= PP PPRPPPPPPS
Cheyenne Wells Station ..
S oo .
SEEITING et
[ (V1] = PPN
Rangley .............
Silver Tip Station .
Alzada ...............
Richey Station
Baker .................
Cut Bank Station .....
Bell Creek Station ...
Clear Lake Sta .....
Poplar Station ... .
BillINGS .ot
LAUIEL e
Fryburg Station .
Tree Top Station
Lignite .....
Alexander
Keene ...... .
L= U o F- U S SS
THOQA ettt
Ramberg ......cccccoeveiienns
Thunderbird Refinery ....
Tioga .......
Trenton ....
Killdear .............. .
Salt Lake Station ......ccveeviiiiiiiiiiiee e
Woods Cross
Salt Lake City .
ANEBTN oo
Patterson Canyon JCt ..........cccoeiiiiiiiiiiiiii e
Bonanza Station ...........
Red Wash Station ...
Byron ........c........
Central Hilight Sta
Rocky Point ....... .
ROZEL ..o
SINCIAIN 1o e e e e enes
Big Muddy Sta ..
Pilot Butte Sta ...
Cottonwood Jct .
Crawford Sta .
Reno .......... .
SUSSEX weteeeiiiietiteeeeesitteeteee s s st eeeeeesastaeaaeeeaaatntreaaeeeearrarreeeen
CREYENNE ...t
Casper ....
Noches
Lance Creek Station ........cccccccveeiiiiiee i s
Frannie Sta ...................

Oregon Basin Sta
Guersey ........... .
WaMSULEET SEA ...vvviirieeiiiiiiiie e e e ee e e e e

Adams.
Cheyenne.
Moffat.
Logan.
Mesa.

Rio Blanca.
Carbon.
Carter.
Dawson.
Fallon.
Glacier.
Powder River.
Sheridan.
Roosevelt.
Yellowstone.
Yellowstone.
Billiings.
Billiings.
Burke.
McKenzie.
McKenzie.
Morton.
Ramberg.
Williams.
Williams.
Williams.
Williams.
County Unknown.
Davis.
Davis.

Salt Lake.
San Juan.
San Juan.
Uintah.
Uintah.

Big Horn.
Cambell.
Cambell.
Cambell.
Carbon.
Converse.
Freemont.
Hot Springs.
Johnson.
Johnson.
Johnson.
Laramie.
Natrona.
Natrona.
Niobrara.
Park.

Park.

Platte.
Sweetwater.
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Station location

County/offshore location

Bridger Station
Divide Junction
Evanston Sta
Chatham Sta .....
Butte Sta ...............
Mush Creek Jct

Osage Station ..........cccceeeveeeen.

Uinta.
Uinta.
Uinta.
Washakie.
Weston.
Weston.
Weston.

[FR Doc. 98-2704 Filed 2-5-98; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 110
[CGD01-97-014]
RIN 2115-AA98

Special Anchorage Area: Groton, CT

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
extend the boundaries of the special
anchorage area currently existing off
Groton, Connecticut, between Pine
Island and Avery Point. This action is
taken at the request of the City of
Groton, and is intended to make space
available within the special anchorage
area for approximately 20 additional
moorings.

DATES: Comments must be received on
or before April 7, 1998.

ADDRESSES: Comments may be mailed to
Commander, Aids to Navigation Branch,
First Coast Guard District, 408 Atlantic
Avenue, Boston, Massachusetts 02110—
3350.

FOR FURTHER INFORMATION CONTACT:

LT Matthew Stuck, Aids to Navigation
Branch, First Coast Guard District, 408
Atlantic Avenue, Boston, Massachusetts
02110-3350, (617) 223-8347.

SUPPLEMENTARY INFORMATION:
Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their names
and addresses, identify this rulemaking
(CGD01-97-014) and the specific
section of this proposal to which each
comment applies, and give the reason
for each comment. Persons wanting
acknowledgment of receipt of comments
should enclose a stamped, self-
addressed postcard or envelope.
Comments should be submitted to the
address under ADDRESSES.

The Coast Guard will consider all
comments received during the comment
period. It may change this proposal in
view of the comments. The Coast Guard
plans no public hearing; however,
persons may request a public hearing by
writing to the Signals Management
Section at the address under ADDRESSES.
If it is determined that the opportunity
for oral presentations will aid this
rulemaking, the Coast Guard will hold
a public hearing at a time and place
announced by a later notice in the
Federal Register.

Discussion of Proposed Rules

The proposed rule is in response to a
request made by the City of Groton to
accommodate the increased number of
vessels mooring in this area. The
proposed rule would expand the
existing special anchorage near Groton,
Connecticut, described in 33 CFR
110.51, to allow its use by
approximately 20 additional boats.
Vessels not more than 65 feet in length
when at anchor in any special
anchorage shall not be required to carry
or exhibit the white anchor lights
required by the Navigation Rules. The
proposed rule would provide
approximately twenty additional
moorings in which vessel owners may
enjoy the convenience of a special
anchorage. The existing anchorage,
located near Pine Island and Avery
Point, is split into two areas by a 210-
foot wide fairway channel. The
proposed change would reduce the
width of the existing fairway to
approximately 135 feet and extend the
western boundary of the southern
section of the anchorage by 75 feet. The
note following section 33 CFR 110.51
would be updated to indicate the
decrease in fairway channel width.

Regulatory Evaluation

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. It has not been reviewed by the
Office of Management and Budget under
that Order. It is not significant under the
regulatory policies and procedures of

the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979).

The Coast Guard expects the
economic impact of this proposal to be
so minimal that a full Regulatory
Evaluation under paragraph 10(e) of the
regulatory policies and procedures of
DOT is unnecessary. No person will be
required to spend any money in order
to comply with this regulation. The
proposed regulation will exempt
persons operating in the expanded area
from complying with the more stringent
vessel lighting regulations they would
ordinarily be obliged to follow.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
considers whether this proposed rule, if
adopted, will have a significant
economic impact on a substantial
number of small entities. “Small
entities’” include small businesses, not-
for-profit organizations that are
independently owned and operated and
are not dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. For the
reasons discussed in the Regulatory
Evaluation section above, the Coast
Guard expects that this proposed rule, if
adopted, will not have a significant
impact on a substantial number of small
entities. If, however, you think that your
business or organization qualifies as a
small entity and that this proposed rule
will have a significant economic impact
on your business or organization, please
submit a comment (see ADDRESSES)
explaining why you think it qualifies
and in what way and to what degree this
proposed rule will economically affect
it.

Collection of Information

This proposed rule contains no
collection of information requirements
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501, et seq.).

Federalism

The Coast Guard has analyzed this
proposed rule under the principles and
criteria contained in Executive Order
12612 and has determined that this
proposed rule does not have sufficient
implications for federalism to warrant
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the preparation of a Federalism
Assessment.

Environment

The Coast Guard has considered the
environmental impact of this proposed
rule and concluded that under Section
2.B.2.e. of Coast Guard Commandant
Instruction M16475.1B that this rule is
categorically excluded from further
environmental documentation. A
““‘Categorical Exclusion Determination™
and Environmental Analysis Checklist
are available in the docket for
inspection and copying where indicated
under ADDRESSES in this proposed rule.

List of Subjects in 33 CFR Part 110
Anchorage grounds.

Proposed Regulation

For the reasons set out in the
preamble, the Coast Guard proposes to
amend 33 CFR part 110 as follows:

PART 110—[AMENDED]

1. The authority citation for Part 110
continues to read as follows:

Authority: 33 U.S.C. 471, 2071; 49 CFR
1.46 and 33 CFR 1.05-1(g). Section 110.1a
and each section listed in it are also issued
under 33 U.S.C. 1223 and 1231.

2. Section 110.51, is revised to read as
follows:

§110.51 Groton, Conn.

The waters between an unnamed cove
and Pine Island.

(a) Beginning at a point on the
shoreline of Avery Point at a latitude
41°19'01.4", longitude 072°03'42.8";
thence to a point in the cove at latitude
41°19'02.5", longitude 72°03'36.2"
thence southeasterly to a point at
latitude 41°18'56.2", longitude
072°03'34.2"; thence northeasterly to
latitude 41°19'02.5", longitude
072°03'19.2"; thence terminating at the
tip of Jupiter Point at latitude
41°19'04.4", longitude 072°03'19.7".
DATUM: NAD 83

(b) Beginning at a point on the
shoreline of Pine Island at latitude
41°18'47.1", longitude 072°03'36.8";
thence northerly to latitude 41°18'54.1",
longitude 072°03'35.4""; thence
northeasterly to a point at latitude
41°19'01.2", longitude 072°03'19.3";
thence terminating at a point at latitude
41°18'54.0", longitude 072°03'17.5".
DATUM: NAD 83

Note: The areas designated by (a) and (b)
are principally for the use of recreational
vessels. Vessels shall be anchored so that no
part of the vessel obstructs the 135 foot wide
channel. Temporary floats or buoys for
marking the location of the anchor of a vessel
at anchor may be used. Fixed mooring pilings
or stakes are prohibited.

Dated: December 19, 1997.
R.M. Larrabee,

Rear Admiral, U.S. Coast Guard Commander,
First Coast Guard District.

[FR Doc. 98-2983 Filed 2-5-98; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[COTP SAN JUAN 97-045]

RIN 2115-AA97

Safety Zone; San Juan Harbor, San
Juan, PR

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to establish a permanent moving safety
zone around Liquefied Petroleum Gas
(LPG) ships transiting the waters of San
Juan Harbor, San Juan, Puerto Rico.
These regulations are needed to protect
all vessels and the public from the
safety hazards associated with the
arrival and departure of LPG ships
making port calls. During arrival and
departure, these types of vessels use the
Bar, Anegado and Army Terminal
Channels. Due to their highly volatile
cargoes, size, draft, and channel
restrictions, LPG ships require use of the
center of these channels for safe
navigation and to promote the safety of
life on the navigable waters.

DATES: Comments must be received on
or before March 9, 1998.

ADDRESSES: Comments may be mailed to
U.S. Coast Guard Commanding Officer,
Marine Safety Office San Juan, P.O. Box
9023666, Old San Juan, Puerto Rico
00902-3666. The telephone number is
(787) 729-6800, extension 308 or 305.
Comments will become part of the
public docket and will be available for
copying and inspection at the same
address.

FOR FURTHER INFORMATION CONTACT:

LT Christopher K. Palmer, project
officer, USCG Marine Safety Office San
Juan, (787) 729-6800 x320.

SUPPLEMENTARY INFORMATION:
Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their names
and addresses, identify the rulemaking
(COTP San Juan-97-045) and the
specific section of this proposal to

which each comment applies and give
the reason for each comment.

The Coast Guard will consider all
comments received during the comment
period. It may change this proposal in
view of the comments. The Coast Guard
plans no public hearing. Persons may
request a public hearing by writing to
LT Palmer at the address under
ADDRESSES. The request should include
why a hearing would be beneficial. If it
determines that the opportunity for oral
presentations will aid this rulemaking,
the Coast Guard will hold a public
hearing at a time and place announced
by a notice in the Federal Register.

Background and Purpose

These regulations are needed to
provide for the safety of life on
navigable waters during the arrival and
departure of LPG ships in San Juan
Harbor, San Juan, Puerto Rico. These
moving safety zones are necessary
because of the significant risks
associated with LPG ships due to their
highly volatile cargoes, their size, draft,
and channel restrictions. Historically,
the Coast Guard has established a
moving safety zone each time a LPG
ship transits the waters of San Juan
Harbor. Given the recurring nature of
these port calls, and the dangers
associated with LPG ships, the Coast
Guard is establishing a permanent
moving safety zone around these vessels
during their arrival and departure from
San Juan Harbor, San Juan, Puerto Rico.

The safety zone will be established in
an area one half mile around LPG ships
entering or departing San Juan Harbor,
The safety zone will be established for
a period commencing when the vessel is
one mile north of San Juan Harbor #1
Sea Buoy, and will cease once the vessel
is moored at either the Gulf Refinery Oil
dock or the Catano Oil dock. The Coast
Guard will assign a patrol, issue a
Broadcast Notice to Mariners to advise
mariners, and advise the San Juan Port
Control of the established safety zone in
advance of the LPG ships arrival and
departure. This safety zone will be
effective only during the time indicated
in the Broadcast Notice to Mariners.

Regulatory Evaluation

This proposal is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
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expects the economic impact of this
proposal to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary. This
conclusion is based on the limited
duration of the moving safety zone, the
extensive advisories that will be made
to the affected maritime community and
the minimal restrictions the regulations
will place on vessel traffic. These
regulations will be in effect for a total
of approximately three hours per port
call for these vessels.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this proposal
will have a significant economic impact
on a substantial number of small
entities. ““Small entities’ include small
businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their field, and
governmental jurisdictions with
populations of less than 50,000.

Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this rule
would not have a significant economic
impact on a substantial number of small
entities, as the regulations would only
be in effect approximately one day each
week for three hours in a limited area
of San Juan Harbor.

Collection of Information

These regulations contain no
collection of information requirements
under the Paperwork Reduction Act (44
U.S.C. 3501 et seq.).

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612 and it has been determined that
the rulemaking does not have sufficient
Federalism implications to warrant the

preparation of a Federalism Assessment.

Environmental Assessment

The Coast Guard has considered the
environmental impact of this proposal
and has concluded under paragraph
2.B.2.e(34)(g) of Commandant
Instruction M16475.1B (as revised by 59
FR 38654, July 29, 1994), that this
proposal is categorically excluded from
further environmental documentation.
A Categorical Exclusion Determination
and Environmental Analysis Checklist
is available in the docket for inspection
or copying.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reports and recordkeeping

requirements, Security measures,
Waterways.

Proposed Regulations

In consideration of the foregoing, the
Coast Guard proposes to amend subpart
C of part 165 of Title 33, Code of Federal
Regulations, as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
49 CFR 1.46 and 33 CFR 1.05-1(g), 6.04-1,
6.04-6, and 160.5.

2. A new section 165.754 is added to
read as follows:

§165.754 Safety Zone: San Juan Harbor,
San Juan, PR.

(a) Regulated Area. A moving safety
zone is established in the following
area:

(1) The waters around Liquefied
Petroleum Gas ships entering San Juan
Harbor in an area one half mile around
each vessel, beginning one mile north of
the San Juan Harbor #1 Sea Buoy, in
approximate position 18-29.3N, 66—
07.6W and continuing until the vessel is
safely moored at either the Gulf Refinery
Oil dock or the Catano Oil dock in
approximate position 18-25.8N, 66—
06.5W. All coordinates referenced use
datum: NAD 83.

(2) The waters around Liquefied
Petroleum Gas ships departing San Juan
Harbor in an area one half mile around
each vessel beginning at either the Gulf
Refinery Qil dock or Catano Qil dock in
approximate position 18-25.8N, 66—
06.5W, and continuing until the stern
passes the San Juan Harbor #1 Sea Buoy,
in approximate position 18-28.3N, 66—
07.6W. All coordinates referenced use
datum: NAD 83.

(b) Regulations. (1) No person or
vessel may enter, transmit or remain in
the safety zone unless authorized by the
Captain of the Port, San Juan, Puerto
Rico, or a designated Coast Guard
commissioned, warrant, or petty officer.
(2) Vessels encountering emergencies
which require transit through the
moving safety zone should contact the
Coast Guard patrol craft on VHF
Channel 16. In the event of an
emergency, the Coast Guard patrol craft
may authorize a vessel to transit through
the safety zone with a Coast Guard
designated escort.

(3) The Captain of the Port and the
Duty Officer at Marine Safety Office,
San Juan, Puerto Rico, can be contacted
at telephone number (787) 729-6800
ext. 300. The Coast Guard Patrol
Commander enforcing the safety zone

can be contacted on VHF-FM channels
16 and 22A.

(4) The Marine Safety Office San Juan
will notify the marine community of
periods during which these safety zones
will be in effect by providing advance
notice of scheduled arrivals and
departures of Liquefied Petroleum Gas
vessels via a marine broadcast Notice to
Mariners.

(5) Should the actual time of entry of
the Liquefied Petroleum Gas vessel vary
more than one half hour from the
scheduled time stated in the broadcast
Notice to Mariners, the person directing
the movement of the Liquefied
Petroleum Gas vessel shall obtain
permission from Captain of the Port San
Juan before commencing the transit.

(6) All persons and vessels shall
comply with the instructions of on-
scene patrol personnel. On-scene patrol
personnel include commissioned,
warrant, or petty officers of the U.S.
Coast Guard. Coast Guard Auxiliary and
local or state officials may be present to
inform vessel operators of the
requirements of this section, and other
applicable laws.

Dated: November 24, 1997.
B.M. Salerno,

Commander, U.S. Coast Guard, Captain of
the Port, San Juan, PR.

[FR Doc. 98-2985 Filed 2-5-98; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 172-0040b; FRL-5957-1]

Approval and Promulgation of State
Implementation Plans; California State
Implementation Plan Revision, Kern
County Air Pollution Control District;
Monterey Bay Unified Air Pollution
Control District; Ventura County Air
Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the California State
Implementation Plan (SIP). This action
revises the definition of volatile organic
compound (VOC) and updates the
exempt compound list in rules from
Kern County Air Pollution Control
District (KCAPCD), Monterey Bay
Unified Air Pollution Control District
(MBUAPCD), and Ventura County Air
Pollution Control District (VCAPCD).
The intended effect of proposing
approval of these rules is to incorporate
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into the SIP definition changes in the

districts’ rules to be consistent with

revised federal definitions. EPA is
proposing approval of these revisions
for the attainment of the national
ambient air quality standards (NAAQS)
for ozone under title | of the Clean Air

Act, as amended in 1990 (CAA or the

Act). In the Final Rules Section of this

Federal Register, the EPA is approving

the state’s SIP revisions as a direct final

rule without prior proposal because the

Agency views these changes as

noncontroversial and anticipates no

adverse comments. A detailed rationale
for this approval is set forth in the direct
final rule. If no adverse comments are
received in response to this proposed
rule, no further activity is contemplated
in relation to this rule. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in

a subsequent final rule based on this

proposed rule. The EPA will not

institute a second comment period on
this document. Any parties interested in
commenting on this action should do so
at this time.

DATES: Comments on this proposed rule

must be received in writing by March 9,

1998.

ADDRESSES: Written comments on this

action should be addressed to: Christine

Vineyard, Rulemaking Office (AIR-4),

Air Division, U.S. Environmental

Protection Agency, Region 9, 75

Hawthorne Street, San Francisco, CA

94105-3901.

Copies of the revised rules and EPA’s
evaluation report of each rule are
available for public inspection at EPA’s
Region 9 office during normal business
hours. Copies of the submitted rules are
also available for inspection at the
following locations:

Rulemaking Office (Air—4), Air Division,
U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105.

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 “L” Street,
Sacramento, CA 95812.

Kern County Air Pollution Control
District, 2700 “M” Street, Suite 290,
Bakersfield, CA 93301.

Monterey Bay Unified Air Pollution
Control District, 24580 Silver Cloud
Court, Monterey, CA 93940.

Ventura County Air Pollution Control
District, 24580 Silver Cloud Court,
Monterey, CA 93003.

FOR FURTHER INFORMATION CONTACT:

Christine Vineyard, Rulemaking Office

(Air-4), Air Division, U.S.

Environmental Protection Agency,

Region 9, 75 Hawthorne Street, San

Francisco, CA 94105-3901, Telephone:
(415) 744-1197.
SUPPLEMENTARY INFORMATION:

This document concerns Kern County
Air Pollution Control District (KCAPCD)
Rule 410.1, Architectural Coatings; Rule
410.5, Cutback, Slow Cure and
Emulsified Asphalt, Paving and
Maintenance Operations; Rule 411,
Storage of Organic Chemicals; Rule
414.5, Pump and Compressor Seals at
Petroleum Refineries and Chemical
Plants; Monterey Bay Unified Air
Pollution Control District (MBUAPCD)
Rule 101, Definitions; and Ventura
County Air Pollution Control District
(VCAPCD) Rule 2, Definitions. KCAPCD
Rules 410.1, 410.5, 411, and 414.5 were
submitted to EPA on May 10, 1996;
MBUAPCD Rule 101 was submitted to
EPA on March 3, 1997; and VCAPCD
Rule 2 was submitted on July 23, 1996
by the California Air Resources Board
(CARB). For further information, please
see the information provided in the
Direct Final action that is located in the
Final Rules Section of this Federal
Register.

Authority: 42 U.S.C. 7401 et seq.

Dated: January 15, 1998.

Felicia Marcus,

Regional Administrator, Region IX.

[FR Doc. 98-2872 Filed 2-5-98; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 98-7, RM—-9211]

Radio Broadcasting Services; Roxton,
TX

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by Lake
Broadcasting, Inc. requesting the
allotment of Channel 274A to Roxton,
Texas, as the community’s first local
aural transmission service. Channel
274A can be allotted to Roxton in
compliance with the Commission’s
minimum distance separation
requirements without the imposition of
a site restriction. The coordinates for
Channel 274A at Roxton are 33-35-18
NL and 95-40-27 WL.

DATES: Comments must be filed on or
before March 23, 1998, and reply
comments on or before April 7, 1998.
ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In

addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: William Harrison, President,
Lake Broadcasting, Inc., 101 East Main,
Suite 255, Denison, Texas 75020
(petitioner).

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
98-7, adopted January 21, 1998, and
released January 30, 1998. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, ITS, Inc., (202) 857—
3800, 1231 20th Street, NW.,
Washington, DC 20036.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-2989 Filed 2-5-98; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

Federal Motor Vehicle Safety
Standards; Denial of Petition for
Rulemaking

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Denial of petition for
rulemaking.
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SUMMARY: This document denies a
petition for rulemaking submitted by
Mr. Richard J. Shaw to specify the
design and method of closure for gas
caps on motor vehicles. The petition
provided insufficient information to
support petitioner’s contention that fuel
spillage and vapor release represent a
safety problem that requires regulation.
Available crash data do not demonstrate
a safety problem with gas cap closure.
FOR FURTHER INFORMATION CONTACT: For
non-legal issues: Dr. William J.J. Liu,
Office of Crashworthiness Standards,
National Highway Traffic Safety
Administration, 400 Seventh Street,
S.W., Washington, D.C. 20590.
Telephone: (202) 366—4923. Facsimile
(202) 366-4329. For legal issues: Nicole
Fradette, Office of Chief Counsel,
National Highway Traffic Safety
Administration, 400 Seventh Street,
S.W., Washington, D.C. 20590.
Telephone: (202) 366—2992. Facsimile
(202) 366-3820, electronic mail
“nicole.fradette@nhtsa.dot.gov’’.
SUPPLEMENTARY INFORMATION: By
petition dated May 14, 1997, Mr.
Richard J. Shaw petitioned the agency to
issue a rule applicable to gas caps. The
petitioner stated that the rulemaking
was needed to prevent deaths, injuries,
and environmental damage caused by
improperly secured gas caps. He stated
that crash fires and environmental
pollution occur when improperly
secured gas caps leak gasoline and
gasoline vapors. The petitioner
requested that NHTSA “‘standardize gas
caps and eliminate the problem
completely.” To ensure that gas caps are

secured properly, the petitioner
suggested the use of a robot or an
electronic gas cap wrench at filling
stations.

To promulgate or amend a vehicle
safety requirement, NHTSA must
decide, on the basis of data and
analysis, that a safety problem exists
and that the requirement would reduce
the problem and thus meet the need for
motor vehicle safety. In this instance,
NHTSA has found no basis for
concluding that there is a safety
problem with gas caps. Although the
petitioner cited some crash data on post-
collision vehicle fires, he did not
demonstrate a causal connection
between the fires and an improperly
sealed gas cap. The petitioner did not
provide information showing that
improper gas cap use or design
contributes to motor vehicle fires, nor is
NHTSA aware of any information from
other sources demonstrating such a
problem. In the research now underway
relating to a possible upgrade of Federal
Motor Vehicle Safety Standard No. 301,
“Fuel System Integrity” (49 CFR
571.301), the data collected from vehicle
crash fires do not show a connection
between gas cap performance and
vehicle fires.

The agency notes that the specific
solution suggested by the petitioner,
requiring filling stations to install an
electronic gas wrench, raises questions
about the purview of NHTSA'’s statutory
authority. NHTSA is authorized to
regulate motor vehicles and items of
motor vehicle equipment. In a
September 16, 1994 letter to the

Consumer Product Safety Commission,
NHTSA determined that gasoline pump
nozzle/hose assemblies (referred to in
the letter as ‘‘gas nozzles’) are not
“motor vehicle equipment’ within the
meaning of NHTSA'’s implementing
statute, in part because they are not
purchased or otherwise acquired by
ordinary users of motor vehicles. An
electronic gas wrench installed at a
filling station is similar to a gas nozzle
with regard to the intended purchaser.

The petitioner also raised the issue of
environmental damage caused by
gasoline emissions. This issue is not
germane to rulemaking under 49 U.S.C.
Chapter 301, which is limited to matters
of motor vehicle safety. Congress has
delegated the authority to regulate
emissions to the U.S. Environmental
Protection Agency.

In accordance with 49 CFR part 552,
this completes the agency’s review of
the petition. The agency has concluded
that there is no reasonable possibility
that the amendment requested by the
petitioner would be issued at the
conclusion of a rulemaking proceeding.
After considering all relevant factors,
the agency has decided to deny the
petition.

Authority: 49 U.S.C. 30103, 30162;
delegation of authority at 49 CFR 1.50 and
501.8.

Issued on February 2, 1998.

L. Robert Shelton,

Associate Administrator for Safety
Performance Standards.

[FR Doc. 98-2998 Filed 2-5-98; 8:45 am]
BILLING CODE 4910-59-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 97-124-1]

Notice of Request for Extension of
Approval of an Information Collection

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection in support of the
Animal Welfare Act.

DATES: Comments on this notice must be
received by April 7, 1998 to be assured
of consideration.

ADDRESSES: Send comments regarding
the accuracy of burden estimate, ways to
minimize the burden (such as through
the use of automated collection
techniques or other forms of information
technology), or any other aspect of this
collection of information to: Docket No.
97-124-1, Regulatory Analysis and
Development, PPD, APHIS, suite 3C03,
4700 River Road Unit 118, Riverdale,
MD 20737-1238. Please send an original
and three copies, and state that your
comments refer to Docket 97-124-1.
Comments received may be inspected at
USDA, room 1141, South Building, 14th
Street and Independence Avenue, SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.
FOR FURTHER INFORMATION CONTACT: For
information regarding the Animal
Welfare Act, contact Dr. Barbara Kohn,
Senior Staff Veterinarian, Animal Care,

APHIS, 4700 River Road Unit 84,
Riverdale, MD 20737-1234, (301) 734—
7833. For copies of more detailed
information on the information
collection, contact Ms. Cheryl Groves,
Information Collection Coordinator, at
(301) 734-5086.

SUPPLEMENTARY INFORMATION:

Title: Animal Welfare.

OMB Number: 0579-0115.

Expiration Date of Approval: March
31, 1998.

Type of Request: Extension of
approval of an information collection.

Abstract: Regulations and standards
have been promulgated to promote and
ensure the humane handling, care,
treatment, and transportation of
regulated animals under the Animal
Welfare Act (the Act) (7 U.S.C. 2131 et
seq.). Title 9, part 3, subpart E, of the
Code of Federal Regulations (the
regulations) addresses specific
standards for marine mammals.

With respect to the transportation of
marine mammals, the regulations
require that intermediate handlers and
carriers only accept shipping enclosures
that meet the minimum requirements
set forth in the regulations (8§ 3.113) or
that are accompanied by documentation
signed by the cosigner verifying that the
shipping enclosures comply with the
regulations. If marine mammals are to
be transported in cargo space that falls
below 45 °F (7.2 °C), regulations specify
that the animals must be accompanied
by a certificate of acclimation that has
been signed by a United States
Department of Agriculture (USDA)
accredited veterinarian.

In addition, all shipping enclosures
must be marked with the words “Live
Animals” and have arrows indicating
the correct upright position of the
container. Intermediate handlers and
carriers are required to attempt to
contact the consignee at least once every
6 hours upon the arrival of any marine
mammal. Documentation of these
attempts must be recorded by the
intermediate handlers and carriers and
maintained for inspection by Animal
and Plant Health Inspection Service
(APHIS) personnel.

These reporting and recordkeeping
requirements do not mandate the use of
any official government form.

The regulations also require that all
facilities holding marine mammals
submit a contingency plan regarding
emergency sources of water and electric

power in the event of failure of the
primary sources.

The regulations also require facilities
to maintain water quality records to
verify compliance with § 3.106,
including information on coliform
levels, salinity (if applicable), pH, and
any chemical additives. To comply with
§3.110(d) and §3.111(g)(6), complete
necropsies must be conducted on any
marine mammals that die at the facility
and the records must be maintained at
the facility.

APHIS needs the reports and records
required by the regulations to enforce
the regulations for marine mammals and
ensure the humane treatment of these
animals.

On January 23, 1995, we published a
proposal (APHIS Docket No. 93-076-2,
“Animal Welfare; Marine Mammals,”” 60
FR 4383—-4389) that would establish
standards and recordkeeping
requirements for facilities that operate a
“swim-with-the-dolphin” (SWTD)
program.

The reporting and recordkeeping
requirements contained in APHIS
Docket No. 93-076—2 were given
preliminary approval by the Office of
Management and Budget (OMB) under
OMB control number 0579-0115.
Although these requirements may
change (a final rule has not yet been
published), we are seeking a
continuation of the preliminary
approval.

The recordkeeping requirements
proposed in Docket No. 93-076-2
would require that each facility
operating an SWTD program submit
written copies of the rules and
instructions used in the introductory
(classroom) session (proposed
§3.111(e)(4)), the procedures for
terminating a session (proposed
§3.111(e)(7)), a description of the SWTD
program (proposed § 3.111(f)(1)), and
semiannual reports regarding
participation in the program (proposed
§3.111(f)(5)).

Under the proposal, each facility
would be required to maintain
veterinary, feeding, and behavioral
records for SWTD animals in order to
comply with proposed 8§ 3.111(f)(3) and
(f)(4). Proposed §8 3.111(g)(3) through
(9)(5) would require that each facility
maintain profile (animal identification)
information, nutritional and
reproductive status information, and a
monthly written assessment by the



Federal Register/Vol. 63, No. 25/Friday, February 6, 1998/ Notices

6147

attending veterinarian. Proposed
§3.111(f)(6) would require that injuries
sustained by dolphins or participants be
reported to APHIS within 24 hours,
with a written report required within 7
days.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. We need this
outside input to help us:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies, e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
.17666 hours per response.

Respondents: USDA licensed/
registered marine mammal facility
representatives.

Estimated number of respondents:
810.

Estimated annual number of
responses per respondent: 48.94.

Estimated annual number of
responses: 39,641.

Estimated total annual burden on
respondents: 7,003 hours. (Due to
rounding, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
average reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DC, this 2nd day of
February 1998.

Craig A. Reed,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 98-3046 Filed 2-5-98; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 97-129-1]

Notice of Request for Extension of
Approval of an Information Collection

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection in support of the
Environmental Monitoring Form.

DATES: Comments on this notice must be
received by April 7, 1998 to be assured
of consideration.

ADDRESSES: Send comments regarding
the accuracy of burden estimate, ways to
minimize the burden (such as through
the use of automated collection
techniques or other forms of information
technology), or any other aspect of this
collection of information to: Docket No.
97-129-1, Regulatory Analysis and
Development, PPD, APHIS, suite 3C03,
4700 River Road, Unit 118, Riverdale,
MD 20737-1238. Please send an original
and three copies, and state that your
comments refer to Docket 97-129-1.
Comments received may be inspected at
USDA, room 1141, South Building, 14th
Street and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.

FOR FURTHER INFORMATION: For
information regarding the
Environmental Monitoring Form,
contact Mr. Ron Berger, Acting Deputy
Director of Technical and Scientific
Services, Biotechnology and Scientific
Services, PPQ, APHIS, 4700 River Road
Unit 150, Riverdale, MD 20737-1236,
(301) 734-5105. For copies of more
detailed information on the information
collection, contact Ms. Celeste Sickles,
Information Collection Coordinator, at
(301) 734-7477.
SUPPLEMENTARY INFORMATION:

Title: Environmental Monitoring
Form.

OMB Number: 0579-0117.

Expiration Date of Approval: July 31,
1998.

Type of Request: Extension of
approval of an information collection.

Abstract: The Animal and Plant
Health Inspection Service (APHIS)
provides leadership in ensuring the
health and welfare of animals and
plants. The Agency attempts to carry out
this mission in a manner that promotes
and protects the environment.

In accordance with the National
Environmental Policy Act (42 U.S.C.
4321) and the regulations that
implement this act (contained in 40 CFR
1500-1508), APHIS engages in
environmental monitoring for certain
activities that we conduct to control or
eradicate certain pests and diseases.
Activities with the greatest potential for
harm to the human environment and for
which mitigation measures have been
developed are monitored to ensure that
the mitigation measures are enforced
and effective. In many cases monitoring
is required where APHIS programs are
conducted close to habitats of
endangered and threatened species.
This monitoring is developed in
coordination with the United States
Department of the Interior, Fish and
Wildlife Service, in compliance with the
Endangered Species Act, 50 CFR 17.11
and 17.12.

APHIS Form 2060, Environmental
Monitoring Form, is used by APHIS
field personnel and State cooperators
jointly, to collect information
concerning the effects of pesticide use
in the sensitive habitats. The goal of
environmental monitoring is to track the
potential impact that APHIS activities
may have on the environment, and to
use this knowledge in making any
necessary adjustments in future program
actions.

We are asking the Office of
Management and Budget (OMB) to
approve the continued use of this
information collection activity.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. We need this
outside input to help us:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
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mechanical, and other collection
technologies, e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average 0.5
hours per response.

Respondents: Growers/appliers of
pesticides, State Department of
Agriculture personnel.

Estimated annual number of
respondents: 15.

Estimated annual number of
responses per respondent: 20.

Estimated annual number of
responses: 300.

Estimated total annual burden on
respondents: 150 hours. (Due to
rounding, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
average reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DC, this 2nd day of
February 1998.

Craig A. Reed,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 98-3047 Filed 2-5-98; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 97-130-1]

AgrEvo USA Co.; Receipt of Petition
for Determination of Nonregulated
Status for Sugar Beet Genetically
Engineered for Glufosinate Herbicide
Tolerance

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has received a
petition from AgrEvo USA Company
seeking a determination of nonregulated
status for sugar beet designated as
Transformation Event T120-7, which
has been genetically engineered for
tolerance to the herbicide glufosinate.
The petition has been submitted in
accordance with our regulations
concerning the introduction of certain
genetically engineered organisms and
products. In accordance with those
regulations, we are soliciting public
comments on whether this sugar beet
presents a plant pest risk.

DATES: Written comments must be
received on or before April 7, 1998.
ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 97-130-1, Regulatory
Analysis and Development, PPD,
APHIS, Suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 97-130-1. A copy of the
petition and any comments received
may be inspected at USDA, room 1141,
South Building, 14th Street and
Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing access
to that room to inspect the petition or
comments are asked to call in advance
of visiting at (202) 690-2817 to facilitate
entry into the reading room.

FOR FURTHER INFORMATION CONTACT: Dr.
Ved Malik, Biotechnology and
Biological Analysis, PPQ, APHIS, Suite
5B05, 4700 River Road Unit 147,
Riverdale, MD 20737-1236; (301) 734—
7612. To obtain a copy of the petition,
contact Ms. Kay Peterson at (301) 734—
4885; e-mail:
mkpeterson@aphis.usda.gov.
SUPPLEMENTARY INFORMATION: The
regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason to
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered organisms and
products are considered “‘regulated
articles.”

The regulations in § 340.6(a) provide
that any person may submit a petition
to the Animal and Plant Health
Inspection Service (APHIS) seeking a
determination that an article should not
be regulated under 7 CFR part 340.
Paragraphs (b) and (c) of §340.6
describe the form that a petition for
determination of nonregulated status
must take and the information that must
be included in the petition.

On December 2, 1997, APHIS received
a petition (APHIS Petition No. 97-336—
01p) from AgrEvo USA Company
(AgrEvo) of Wilmington, DE, requesting
a determination of nonregulated status
under 7 CFR part 340 for sugar beet
(Beta vulgaris L.) designated as
Transformation Event T120-7 (event
T120-7), which has been genetically
engineered for tolerance to the herbicide

glufosinate. The AgrEvo petition states
that the subject sugar beet should not be
regulated by APHIS because it does not
present a plant pest risk.

As described in the petition, event
T120-7 sugar beet has been genetically
engineered to contain a synthetic
version of the pat gene derived from
Streptomyces viridochromogenes. The
pat gene encodes the enzyme
phosphinothricin acetyltransferase
(PAT), which confers tolerance to the
herbicide glufosinate. Expression of the
pat gene is controlled by 35S promoter
and terminator sequences derived from
the plant pathogen cauliflower mosaic
virus. Event T120-7 sugar beet also
contains the aph(3’)Il or nptll marker
gene used in plant transformation.
Expression of the nptll gene is
controlled by gene sequences derived
from the plant pathogen Agrobacterium
tumefaciens, and analysis indicates that
the NPTII protein is expressed in certain
parts of the subject plants. The A.
tumefaciens method was used to
transfer the added genes into the
parental sugar beet line.

Event T120-7 sugar beet has been
considered a regulated article under the
regulations in 7 CFR part 340 because it
contains gene sequences from plant
pathogens. The subject sugar beet has
been field tested in the U.S. since 1994
under APHIS permits. In the process of
reviewing the permit applications for
field trials of this sugar beet, APHIS
determined that the vectors and other
elements were disarmed and that the
trials, which were conducted under
conditions of reproductive and physical
containment or isolation, would not
present a risk of plant pest introduction
or dissemination.

In the Federal Plant Pest Act, as
amended (7 U.S.C. 150aa et seq.), “‘plant
pest” is defined as “‘any living stage of:
Any insects, mites, nematodes, slugs,
snails, protozoa, or other invertebrate
animals, bacteria, fungi, other parasitic
plants or reproductive parts thereof,
viruses, or any organisms similar to or
allied with any of the foregoing, or any
infectious substances, which can
directly or indirectly injure or cause
disease or damage in any plants or parts
thereof, or any processed, manufactured
or other products of plants.” APHIS
views this definition very broadly. The
definition covers direct or indirect
injury, disease, or damage not just to
agricultural crops, but also to plants in
general, for example, native species, as
well as to organisms that may be
beneficial to plants, for example,
honeybees, rhizobia, etc.

The U.S. Environmental Protection
Agency (EPA) is responsible for the
regulation of pesticides under the
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Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), as amended (7
U.S.C. 136 et seq.). FIFRA requires that
all pesticides, including herbicides, be
registered prior to distribution or sale,
unless exempt by EPA regulation. In
cases in which genetically modified
plants allow for a new use of an
herbicide or involve a different use
pattern for the herbicide, EPA must
approve the new or different use.
Accordingly, a submission has been
made to EPA for registration of the
herbicide glufosinate for use on sugar
beet. When the use of the herbicide on
the genetically modified plant would
result in an increase in the residues of
the herbicide in a food or feed crop for
which the herbicide is currently
registered, or in new residues in a crop
for which the herbicide is not currently
registered, establishment of a new
tolerance or a revision of the existing
tolerance would be required. Residue
tolerances for pesticides are established
by EPA under the Federal Food, Drug
and Cosmetic Act (FFDCA), as amended
(21 U.S.C. 301 et seq.), and the Food and
Drug Administration (FDA) enforces
tolerances set by EPA under the FFDCA.

FDA published a statement of policy
on foods derived from new plant
varieties in the Federal Register on May
29, 1992 (57 FR 22984-23005). The FDA
statement of policy includes a
discussion of FDA’s authority for
ensuring food safety under the FFDCA,
and provides guidance to industry on
the scientific considerations associated
with the development of foods derived
from new plant varieties, including
those plants developed through the
techniques of genetic engineering.
AgrEvo has begun consultation with
FDA on the subject sugar beet.

In accordance with §340.6(d) of the
regulations, we are publishing this
notice to inform the public that APHIS
will accept written comments regarding
the Petition for Determination of
Nonregulated Status from any interested
person for a period of 60 days from the
date of this notice. The petition and any
comments received are available for
public review, and copies of the petition
may be ordered (see the ADDRESSES
section of this notice).

After the comment period closes,
APHIS will review the data submitted
by the petitioner, all written comments
received during the comment period,
and any other relevant information.
Based on the available information,
APHIS will furnish a response to the
petitioner, either approving the petition
in whole or in part, or denying the
petition. APHIS will then publish a
notice in the Federal Register
announcing the regulatory status of

AgrEvo’s event T120-7 sugar beet and
the availability of APHIS’ written
decision.

Authority: 7 U.S.C. 150aa—150jj, 151-167,
and 1622n; 31 U.S.C. 9701; 7 CFR 2.22, 2.80,
and 371.2(c).

Done in Washington, DC, this 2nd day of
February 1998.

Craig A. Reed,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 98-3048 Filed 2-5-98; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Forest Service

Young’n Timber Sales, Willamette
National Forest, Lane County, OR
AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The USDA, Forest Service,
will prepare an environmental impact
statement (EIS) on a Proposed Action to
harvest and regenerate timber, and thin
young stands created by past
regeneration harvest. This EIS was
triggered during an environmental
analysis (EA) which discovered a
potential for significant impacts as
defined under NEPA 1508.27. The
proposed action also calls for the
construction, reconstruction,
decommissioning of roads, restoration
of degraded stream channels,
improvement of big game forage, and
other habitat restoration projects within
the Middle Fork drainage of the
Willamette River watershed. The
planning area is bisected by the Middle
Fork of the Willamette River. The west
side of the planning area is bounded by
Forest Road 5850, Forest Road 2125
forms the south boundary, and Snow
Creek forms the north boundary. On the
east side of the planning area, Warner
Mountain, Logger Butte, and Joe’s
Prairie border the east and north side of
the planning area, and the Young’s Rock
Trail borders the southern end of the
planning area. The area is
approximately 57 air miles southeast of
the City of Eugene and 12 air miles
south of the City of Oakridge. The Forest
Service proposal will be in compliance
with the 1990 Willamette National
Forest Land and Resource Management
Plan as amended by the 1994 Northwest
Forest Plan, which provides the overall
guidance for management of this area.
These proposals are tentatively planned
for implementation in fiscal years 1999—
2001.

The Willamette National Forest
invites written comments and
suggestions on the scope of the analysis
in addition to those comments already
received as a result of local public
participation activities. The agency will
also give notice of the full
environmental analysis and decision-
making process so that interested and
affected people are made aware as to
how they may participate and
contribute to the final decision.

DATES: Comments concerning the scope
and implementation of the analysis
should be received in writing by March
1, 1998.

ADDRESSES: Send written comments and
suggestions concerning the management
of this area to Rick Scott, District
Ranger, Rigdon Ranger District,
Willamette National Forest, P.O. Box
1410, Oakridge, Oregon 97463.

FOR FURTHER INFORMATION CONTACT:
Direct questions about the proposed
action and the scope of analysis to
Kristie Miller, Planning Resource
Management Assistant or John Agar,
Project Coordinator, Rigdon Ranger
District, phone 541-782-2283.

SUPPLEMENTARY INFORMATION: The
Young’n Planning area is entirely within
the Middle Fork of the Willamette River
watershed. A Watershed Analysis was
completed for the Middle Fork of the
Willamette River in August, 1995, titled;
the Middle Fork Willamette River
Downstream Tributaries Watershed
Analysis Report.

The purpose of this project is to
harvest timber in a manner that
implements the Forest Plan
management objectives and Watershed
Analysis recommendations.

The proposal includes harvesting
timber in four to five separate timber
sales, over the next three years. Up to
four sales would involve regeneration
harvest and one sale would involve
commercial thinning. Both thinning and
regeneration harvest timber sale
proposals would involve road
construction, reconstruction, and
decommissioning. This analysis will
evaluate a range of alternatives
addressing the Forest Service proposals
to harvest approximately 20.5 million
board feet; approximately 1.1 million
board feet would be generated from
thinning some 218 acres of young
managed stands created by past clearcut
harvest, and approximately 19.4 million
board feet would be generated by
regeneration harvest on approximately
580 acres. All the above proposed
harvest would require a total of 2.7
miles of temporary road construction
and 40 miles of road reconstruction.
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The Young’n planning area comprises
about 38,000 acres; of this total, 4,122
(119%6) acres are private land. Of the
33,878 acres of Forest Service land,
about 15,313 acres (45%) have been
previously harvested and regenerated.
Of the remaining acres, approximately
1,850 (5.4%) acres is in a mature stand
condition, ranging in ages from 70 to
170 years, and 16,700 acres is in an old-
growth stand condition, stand ages
exceeding 200 years. The planning area
contains about 1,536 acres (4%) of non-
forested vegetation types and rock
outcrops. Management areas that
provide for programmed timber harvest
are Scenic (11a, 11c, 11d) and General
Forest (14a). Other land allocations in
this planning area are Late-Successional
Reserves (16A, 16B), Riparian Reserves
(15A), Wild and Scenic River Corridor,
and the Moon Point Special Interest
Area (5A).

The project area does not include any
inventoried roadless area.

Preliminary issues identified in this
analysis are potential impacts to habitat
of plant and animal communities,
landscape connectivity and wildlife
dispersal corridors, watershed
restoration opportunities, cumulative
watershed effects, scenic quality along
the Middle Fork of the Willamette River,
forest growth and yield, and economics.

Scoping was initiated again in April
of 1996. Alternatives were developed
and preliminary analysis was completed
during the summer and fall of 1997. The
developed alternatives consisted of: (A)
optimization of growth and yield while
meeting Forest Plan Standard and
Guidelines Thresholds, (B) conservation
of habitat while exceeding current
Forest Plan Standard and Guidelines (C)
blend alternative; optimization of
growth and yield and conserve the most
functional habitats while meeting Forest
Plan Standard and Guidelines (D) No
Action. Alternative A would treat 902
acres and generate 24.5 MMBF of timber
volume, Alternative B would treat 709
acres and generate 18.1 MMBF of timber
volume, Alternative C would treat 790
acres and generate 20.5 MMBF of timber
volume, and Alternative D No Action
would defer harvest in this planning
area. All action alternatives were
developed to avoid forest fragmentation
and system road construction. Results of
the above actions, documented in an
environmental analysis, indicated a
potential for significant effects to the
human environment, hence the need for
documentation with an Environmental
Impact Statement.

The Forest Service will be seeking
additional information, comments and
assistance from Federal, State, local
agencies, tribes, and other individuals

or organizations who may be interested
or affected by the proposed project.
Additional input will be used to help
verify the existing analysis and
determine if additional issues and
alternatives should be developed. This
input will be used in preparation of the
draft EIS.

The scoping process will include the
following:

« ldentification of potential issues;

« Identification of issues to be
analyzed in depth;

» Elimination of insignificant issues
or those which have been covered by a
relevant previous environmental
process;

« Exploration of additional
alternatives based on the issues
identified during the scoping process;
and

« ldentification of potential
environmental effects of the proposed
action and alternatives (i.e. direct,
indirect, and cumulative effects and
connected actions).

The draft EIS is expected to be filed
with the Environmental Protection
Agency (EPA) and to be available for
public review by March, 1998. The
comment period on the draft EIS will be
for a 45 day period, following the date
the EPA publishes the notice of
availability in the Federal Register.

The Forest Service believes it is
important to give reviewers notice at
this early stage of several court rulings
related to public participation in the
environmental review process. First, a
reviewer of a draft EIS must structure
their participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft EIS stage but that are
not raised until after completion of the
final EIS may be waived or dismissed by
the courts. City of Angoon v. Hodel, 803
f. 2d 1016, 1022 (9th Cir, 1986) and
Wisconsin Heritages, Inc. v. Harris, 490
F. Supp. 1334, 1338 (E.D. Wis. 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the 45-day comment period so that
substantive comments and objectives
are made available to the Forest Service
at a time when it can meaningfully
consider them and respond to them in
the final EIS.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft EIS should be as
specific as possible. It is also helpful if
comments refer to specific pages or

chapters of the draft statement.
Comments may also address the
adequacy of the draft EIS or the merits
of the alternatives formulated and
discussed in the statement. (Reviewers
may wish to refer to the Council on
Environmental Quality Regulations for
implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3 in addressing
these points.).

The final EIS is scheduled to be
completed in June, 1998. In the final
EIS, the Forest Service is required to
respond to comments and responses
received during the comment period
that pertain to the environmental
consequences discussed in the draft EIS
and applicable laws, regulations, and
policies considered in making the
decision regarding this proposal. Rick
Scott, District Ranger, is the responsible
official and as responsible official, he
will document the Young’n Timber
Sales and connected actions and
rational in a Record of Decision. That
decision will be subject to Forest
Service Appeal Regulations (36 CFR
Part 215).

Dated: January 28, 1998.
Rick Scott,
District Ranger.
[FR Doc. 98—-2975 Filed 2-5-98; 8:45 am]
BILLING CODE 3410-11-M

ASSASSINATION RECORDS REVIEW
BOARD

Addition of Routine Use to Privacy Act
Systems of Records

AGENCY: Assassination Records Review
Board.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the the
Privacy Act of 1974, 5 U.S.C.
552a(e)(11), the Assassination Records
Review Board is issuing notice of our
intent to amend the systems of records
entitled the Personnel Files (ARRB-9)
and the Time and Attendance Files
(ARRB-14) to include a new routine
use. The disclosure is required by the
Personal Responsibility and Work
Opportunity Reconciliation Act, Pub. L.
104-193. We invite public comment on
this publication.

DATES: Persons wishing to comment on
the proposed routine use must do so by
March 9, 1998.

Effective date: The proposed routine
use will become effective as proposed
without further notice on March 9,
1998, unless comments dictate
otherwise.
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ADDRESSES: Interested individuals may
comment on this publication by writing
to Laura Denk, Assassination Records
Review Board, 600 E Street, NW.,
Second Floor, Washington, DC 20530,
(202) 724-0457 (facsimile), or via
electronic mail: Laura__Denk@jfk-
arrb.gov.

FOR FURTHER INFORMATION CONTACT:
Laura Denk, Assassination Records
Review Board, 600 E Street, NW.,
Second Floor, Washington, DC 20530,
(202) 724-0088 (voice), (202) 724-0457
(facsimile), Laura__Denk@jfk-arrb.gov.
SUPPLEMENTARY INFORMATION: Pursuant
to the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996,
Pub. L. 104-193, the Assassination
Records Review Board will disclose data
from its Personnel Records and its Time
and Attendance Records to the Office of
Child Support Enforcement,
Administration for Children and
Families, Department of Health and
Human Services for use in the National
Database of New Hires, part of the
Federal Parent Locator Service (FPLS)
and Federal Tax Offset System, DHHS/
OCSE No. 09-90-0074. A description of
the Federal Parent Locator Service may
be found at 62 FR 51,663 (1997).

FPLS is a computerized network
through which States may request
location information from Federal and
State agencies to find non-custodial
parents and their employers for
purposes of establishing paternity and
security support. On October 1, 1997,
the FPLS was expanded to include the
National Directory of New Hires, a
database containing employment
information on employees recently
hired, quarterly wage data on private
and public sector employees, and
information on unemployment
compensation benefits. On October 1,
1998, the FPLS will be expanded further
to include a Federal Case Registry. The
Federal Case Registry will contain
abstracts on all participants involved in
child support enforcement cases. When
the Federal Case Registry is instituted,
its files will be matched on an ongoing
basis against the files in the National
Directory of New Hires to determine if
an employee is a participant in a child
support case anywhere in the country.
If the FPLS identifies a person as being
a participant in a State child support
case, that State will be notified. State
requests to the FPLS for location
information will also continue to be
processed after October 1, 1998.

When individuals are hired by the
Assassination Records Review Board,
we may disclose to the FPLS their
names, social security numbers, home
addresses, dates of birth, dates of hire,

and information identifying us as the
employer. We also may disclose to FPLS
names, social security numbers, and
quarterly earnings of each Assassination
Records Review Board employee, within
one month of the quarterly reporting
period.

Information submitted by the
Assassination Records Review Board to
the FPLS will be disclosed by the Office
of Child Support Enforcement to the
Social Security Administration for
verification to ensure that the social
security number provided is correct.
The data disclosed by the Assassination
Records Review Board to the FPLS will
also be disclosed by the Office of Child
Support Enforcement to the Secretary of
the Treasury for use in verifying claims
for the advance payment of the earned
income tax credit or to verify a claim of
employment on a tax return.

Accordingly, the Assassination
Records Review Board’s Notice of
Systems of Records (ARRB-9 and
ARRB-14) originally published at 60 FR
64,143 (1995) is amended by addition of
the following routine use:

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEMS, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES!

The names, social security numbers,
home addresses, dates of birth, dates of
hire, quarterly earnings, employer
identifying information, and State of
hire of employees may be disclosed to
the Office of Child Support
Enforcement, Administration for
Children and Families, Department of
Health and Human Services for the
purpose of locating individuals to
establish paternity, establishing and
modifying orders of child support,
identifying sources of income, and for
other child support enforcement actions
as required by the Personal
Responsibility and Work Opportunity
Reconciliation Act, Pub. L. 104-193.

Dated: December 30, 1997.
Laura Denk,

Freedom of Information Act Officer/Privacy
Act, Assassination Records Review Board.

[FR Doc. 98-2950 Filed 2-5-98; 8:45 am]
BILLING CODE 6118-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List Proposed Additions
and Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed additions to and
deletions from the Procurement List.

SUMMARY: The Committee has received
proposals to add to the Procurement List
services to be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities,
and to delete commodities previously
furnished by such agencies.

COMMENTS MUST BE RECEIVED ON OR
BEFORE: March 9, 1998.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Gateway 3, Suite 310,
1215 Jefferson Davis Highway,
Arlington, Virginia 22202-4302.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603-7740.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a)(2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the possible impact of the proposed
actions.

Additions

If the Committee approves the
proposed addition, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the services listed below from
nonprofit agencies employing persons
who are blind or have other severe
disabilities.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
services to the Government.

2. The action does not appear to have
a severe economic impact on current
contractors for the services.

3. The action will result in
authorizing small entities to furnish the
services to the Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the services proposed
for addition to the Procurement List.
Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

The following services have been
proposed for addition to Procurement
List for production by the nonprofit
agencies listed:
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Grounds Maintenance, S.E. Army
Reserve Intelligence Center, Building
839, Fort Gillem, Georgia, NPA:
WORKTEC, Jonesboro, Georgia

Janitorial/Custodial, Greensburg AMSA
104, Greensburg, Pennsylvania, NPA:
Rehabilitation Center and Workshop,
Greensburg, Pennsylvania

Janitorial/Custodial, OCIE Warehouse,
Latrobe, Pennsylvania, NPA:
Rehabilitation Center and Workshop,
Greensburg, Pennsylvania

Deletions

| certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities.

2. The action does not appear to have
a severe economic impact on future
contractors for the commodities.

3. The action will result in
authorizing small entities to furnish the
commodities to the Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the commodities
proposed for deletion from the
Procurement List.

The following commodities have been
proposed for deletion from the
Procurement List:

Bag, Paper, Grocer’s

8105-00-281-1158
8105-00-281-1163
8105-00-281-1425
8105-00-271-1485
8105-00-286-7308
8105-00-281-1156
8105-00-281-1429
8105-00-579-9161
8105-00-022-1319
8105-00-543-7169
8105-00-262-7363
8105—-00-130-4586
Beverly L. Milkman,
Executive Director.
[FR Doc. 98-2973 Filed 2-5-98; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to the procurement
list.

SUMMARY: This action adds to the
Procurement List commodities and a
service to be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities.

EFFECTIVE DATE: March 9, 1998.

ADDRESS: Committee for Purchase From
People Who Are Blind or Severely
Disabled, Crystal Gteway 3, Suite 310,
1215 Jefferson Davis Highway,
Arlington, Virginia 22202—-4302.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603—7740.

SUPPLEMENTARY INFORMATION: On
November 28, 1997, the Committee for
Purchase From People Who Are Blind
or Severely Disabled published notice
(62 FR 63314) of proposed additions to
the Procurement List.

The following comments pertain to
Janitorial/Custodial, Front Royal,
Virginia: Comments were received from
the current contractor in response to a
sales data request. The contractor noted
that cleaning the Canine Enforcement
Training Center is a very challenging job
which requires an aggressive service
schedule. The contractor also noted that
all its employees need the work and
hope to be allowed to continue doing it.

The nonprofit agency which will be
cleaning the Center has been found
capable of doing so based in part on the
contracting officer’s statement that he is
aware of the agency’s performance and
management capability based on its
other Federal work in the area, made in
connection with a waiver of the
contracting activity’s opportunity to
conduct a capability survey of the
nonprofit agency. The Committee is
confident the nonprofit agency will be
able to perform all the requirements of
cleaning the Center in a thoroughly
acceptable manner.

The contractor’s employees are not
the only ones who need the work.
Putting this service on the Procurement
List will allow workers with severe
disabilities, who have an
unemployment rate far above that of
nondisabled workers, to be gainfully
employed.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the commodities and service and impact
of the additions on the current or most
recent contractors, the Committee has
determined that the commodities and
service listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46-48c and 41 CFR 51—
2.4,

I certify that the following action will
not have a significant impact on a
substantial number of small entities.

The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and service to the
Government.

2. The action will not have a severe
economic impact on current contractors
for the commodities and service.

3. The action will result in
authorizing small entities to furnish the
commodities and service to the
Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the commodities and
service proposed for addition to the
Procurement List.

Accordingly, the following
commodities and service are hereby
added to the Procurement List:

Commodities
Gloves

. 509

. 415

. 416

. 417

. 418
.514

. 515

Service

Janitorial/Custodial, U.S. Customs Service,
Canine Enforcement Training Center
(Various Buildings), Front Royal,
Virginia

This action does not affect current
contracts awarded prior to the effective
date of this addition or options that may
be exercised under those contracts.

Beverly L. Milkman,

Executive Director.

[FR Doc. 98-2974 Filed 2-5-98; 8:45 am]

BILLING CODE 6353-01-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the California Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a meeting of the
California Advisory Committee to the
Commission will convene at 7:00 p.m.
and adjourn at 9:00 p.m. on Thursday,
February 19, 1998, at the Fountain
Grove Inn, 101 Fountaingrove Parkway,
Santa Rosa, California 95403. The
purpose of the meeting is to hold a
briefing session for Committee members
regarding Commission factfinding
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procedures and to review the list of
scheduled participants for the February
20, 1998, meeting. The Committee will
reconvene at 8:30 a.m. and adjourn at
5:00 p.m. on Friday, February 20, 1998,
at the Justice Joseph A. Rattigan State
Building, 50 “D” Street, Conference

Room 410, Santa Rosa, California 95404.

The purpose of the meeting is to receive
testimony from community
representatives, State, Federal and local
officials, and other individuals on
police community relations in Sonoma
County.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact Philip
Montez, Director of the Western
Regional Office, 213-894-3437 (TDD
213-894-3435). Hearing-impaired
persons who will attend the meeting
and require the services of a sign
language interpreter should contact the
Regional Office at least ten (10) working
days before the scheduled date of the
meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, January 23, 1998.

Carol-Lee Hurley,

Chief, Regional Programs Coordination Unit.
[FR Doc. 98-2954 Filed 2-5-98; 8:45 am]
BILLING CODE 6335-01-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the District of Columbia Advisory
Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a meeting of the
District of Columbia Advisory
Committee to the Commission will
convene at 12:45 p.m. and adjourn 4:45
p.m. on Thursday, February 19, 1998, at
the JC Penney, Government Relations
Office, Board Room, Suite 1015, 1156

15th Street, NW, Washington, DC 20036.

The Advisory Committee will receive
updates from its subcommittees and
continue planning its next project for
FY 1998.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson Steven Sims,
202-862-4815, or Ki-Taek Chun,
Director of the Eastern Regional Office,
202-376—7533 (TDD 202—-376-8116).
Hearing-impaired persons who will
attend the meeting and require the
services of a sign language interpreter
should contact the Regional Office at

least ten (10) working days before the
scheduled date of the meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, January 22, 1998.

Carol-Lee Hurley,

Chief, Regional Programs Coordination Unit.
[FR Doc. 98-2956 Filed 2-5-98; 8:45 am]
BILLING CODE 6335-01-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the South Carolina Advisory
Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a meeting of the South
Carolina Advisory Committee to the
Commission will convene at 2:00 p.m.
and adjourn at 5:00 p.m. on Tuesday,
February 17, 1998, at the Clarion
Townhouse, 1615 Gervais Street,
Columbia SC 29201. The purpose of the
meeting is to plan future projects.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact Bobby
D. Doctor, Director of the Southern
Regional Office, 404-562—7000 (TDD
404-562-7004). Hearing-impaired
persons who will attend the meeting
and require the services of a sign
language interpreter should contact the
Regional Office at least ten (10) working
days before the scheduled date of the
meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, January 22, 1998.

Carol-Lee Hurley,

Chief, Regional Programs Coordination Unit.
[FR Doc. 98-2955 Filed 2-5-98; 8:45 am]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration

President’s Export Council
Subcommittee on Encryption; Partially
Closed Meeting

A partially closed meeting of the
President’s Export Council
Subcommittee on Encryption will be
held February 23, 1998, 2 p.m., at the
U.S. Department of Commerce, Herbert
C. Hoover Building, Room 4832, 14th
Street between Pennsylvania and
Constitution Avenues, NW.,
Washington, DC. The Subcommittee
provides advice on matters pertinent to

policies regarding commercial
encryption products.

Public Session

1. Opening remarks by the Chairman.

2. Presentation of papers or comments
by the public.

3. Update on Administration
commercial encryption policy.

4. Discussion of task force
development and work plan.

Closed Session

5. Discussion of matters properly
classified under Executive Order 12958,
dealing with the U.S export control
program and strategic criteria related
thereto.

A Notice of determination to close
meetings, or portions of meetings, of the
Subcommittee to the public on the basis
of 5 U.S.C. 522(c)(1) was approved July
21,1997, in accordance with the Federal
Advisory Committee Act. A copy of
notice of Determination is available for
public inspection and copying in the
Central Reference and Records
Inspection Facility, Room 6020, U.S.
Department of Commerce, Washington,
DC. For further information, contact Ms.
Lee Ann Carpenter on (202) 482—2583.

Dated: February 3, 1998.
William V. Skidmore,

Acting Deputy Assistant Secretary for Export
Administration.

[FR Doc. 98-3001 Filed 2-5-98; 8:45 am]
BILLING CODE 3510-DT-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-810]

Certain Stainless Steel Pipe From
Korea; Preliminary Results of
Antidumping Duty Changed
Circumstances Review

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.

ACTION: Notice of preliminary results of
antidumping duty changed
circumstances review.

SUMMARY: In response to a request by
SeAH Steel Corporation (SeAH), the
Department of Commerce (the
Department) is conducting a changed
circumstances review to examine
whether SeAH is the successor to Pusan
Steel Pipe (PSP). As a result of this
review, the Department preliminarily
finds that SeAH is the successor to PSP,
and should be assigned the antidumping
deposit rate applicable to PSP.

EFFECTIVE DATE: February 6, 1998.
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FOR FURTHER INFORMATION CONTACT:
Lesley Stagliano, Elisabeth Urfer, or
Maureen Flannery, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington D.C. 20230;
telephone (202) 482-4733.

SUPPLEMENTARY INFORMATION:
Background

On March 27, 1997, SeAH requested
that the Department conduct a changed
circumstances administrative review
pursuant to section 751(b) of the Tariff
Act of 1930, as amended (the Act) to
determine whether SeAH should
properly be considered the successor
firm to PSP and if, as such, SeAH
should be entitled to PSP’s cash deposit
rate. We published a notice of initiation
of a changed circumstances review on
June 11, 1997 (62 FR 31789) to examine
whether SeAH is the successor to PSP.
The Department is conducting this
changed circumstances review in
accordance with 19 CFR 353.22(f).

Scope of Review

Imports covered by the review are
shipments of welded austenitic stainless
steel pipe (WSSP) that meets the
standards and specifications of the
American Society for Testing and
Materials (ASTM) for the welded form
of chromium-nickel pipe designated
ASTM A-312. The merchandise covered
by the scope of this order also includes
WSSP made according to the standards
of other nations which are comparable
to ASTM A-312.

WSSP is produced by forming
stainless steel flat-rolled products into a
tubular configuration and welding along
the seam. WSSP is a commodity product
generally used as a conduit to transmit
liquids or gases. Major applications for
WSSP include, but are not limited to,
digester lines, blow lines,
pharmaceutical lines, petrochemical
stock lines, brewery process and
transport lines, general food processing
lines, automotive paint lines and paper
process machines. Imports of WSSP are
currently classifiable under the
following Harmonized Tariff Schedules
of the United States (HTSUS)
subheadings: 7306.40.5005,
7306.40.5015, 7306.40.5040,
7306.40.5065, and 7306.40.5085.
Although these subheadings include
both pipes and tubes, the scope of this
review is limited to welded austenitic
stainless steel pipes. Although the
HTSUS subheadings are provided for
convenience and Customs purposes, the
written description of the scope of this
order is dispositive.

This changed circumstances
administrative review covers SeAH and
any parties affiliated with SeAH.

Verification

As provided in section 782(i) of the
Act, we verified information provided
by SeAH using standard verification
procedures, including on-site inspection
of the manufacturer’s facilities, the
examination of relevant financial
records, and the selection of original
documentation containing relevant
information. Our verification results are
outlined in the public version of the
verification report.

Successorship

According to SeAH, PSP legally
changed its name to SeAH on December
28, 1995, which change became
effective on January 1, 1996. SeAH
claims that its name change from PSP
was a change in name only, and that the
legal structure of the company, its
management, and ownership were not
affected by the name change. SeAH also
claims that it is a part of a larger group
of related companies, certain members
of which had SeAH in their names prior
to January 1, 1996.

In its request for a changed
circumstances review, SeAH indicated
that PSP had acquired certain
production assets formerly owned by
Sammi Metal Products Co. (Sammi).
SeAH asserts that the acquisition, which
occurred more than a year before the
name change and was effective January
3, 1995, is not related to the name
change. SeAH claims that its acquisition
of the products and facilities of Sammi
is functionally no different from PSP
expanding its existing facilities or
contracting a new manufacturing
facility.

Based on the information submitted
by SeAH, petitioner has argued that
SeAH is the successor to Sammi.

In determining whether one company
is the successor to another for purposes
of applying the antidumping duty law,
the Department examines a number of
factors including, but not limited to,
changes in (1) management, (2)
production facilities, (3) suppliers, and
(4) customer base. (See, e.g., Brass Sheet
and Strip from Canada; Final Results of
Antidumping Duty Administrative
Review, (57 FR 20460; May 13, 1992);
Steel Wire Strand for Prestressed
Concrete from Japan; Initiation and
Preliminary Results of Changed
Circumstances Antidumping Duty
Administrative Review, (55 FR 7759;
March 5, 1990); and Industrial
Phosphoric Acid From lIsrael; Final
Results of Antidumping Duty Changed
Circumstances Review (59 FR 6944,

February 14, 1994).) While no one or
several of these factors will necessarily
provide a dispositive indication of
succession, the Department will
generally consider one company to be a
successor to a second if its resulting
operation is essentially the same as that
of its predecessor. (See Brass Sheet and
Strip from Canada; Final Results of
Antidumping Duty Administrative
Review, (55 FR 20460; May 13, 1992).)
Thus, if the evidence demonstrates that,
with respect to the production and sale
of the subject merchandise, the new
company operates as the same business
entity, the Department will assign the
new company the cash deposit rate of
its predecessor.

The record in this review, as
demonstrated by the following factors,
indicates that SeAH is the successor to
PSP for the production of subject
merchandise, and is not a successor to
Sammi.

(1) Management

All of the managers of the Changwon
plant were transferred from PSP plants.
One manager was transferred from the
Pohang plant, one was transferred from
the Seoul Head Office and the others
were transferred from the Seoul plant.
The manager and assistant manager of
the Stainless Steel Pipe Production
Team at the Changwon plant had
worked for Sammi in the past, but this
was prior to 1989, six years before PSP
purchased the Changwon facility. The
headquarters for the sales and marketing
division remained at the head office in
Seoul, and very little change occurred
with respect to the individuals holding
these management positions. None of
Sammi’s 1994 board of directors appear
on SeAH’s board of directors.

Currently, there are three team
managers and one general manager at
the Changwon plant. This management
structure closely resembles the
management structure in 1995 (before
the name change). With respect to the
executive management of PSP, the
majority retained their positions after
the name change to SeAH, although
several top executives were transferred
to or from related entities. SeAH’s chart
of its board of directors indicates that
the Chairman & CEO, President & COO,
Vice President, and four of six directors
remain the same.

(2) Production Facilities

The purchase of the Changwon
facility only involved physical assets.
This was verified by a review of the
contract for sale of the Changwon plant
by Sammi to PSP. After purchasing the
Changwon plant, PSP reconfigured and
overhauled the plant. It moved
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machinery and equipment from its
Seoul plant, installed new pickling
lines, enlarged the building, and
scrapped machinery and equipment
purchased from Sammi. In our
examination of information on the
record we find that production quantity
also changed. SeAH stated in its
November 20, 1997 letter that ninety of
the factory employees were sent to the
Changwon facility from former PSP
plants, while other employees were
hired. During verification we found that
one of these new hires had worked for
Sammi prior to 1989, and for an
unaffiliated entity between 1989 and
1996. After PSP’s name change to SeAH,
only minimal changes occurred with
respect to the number of people
employed at Changwon plant. For
further details, see the proprietary
“Memorandum to Robert LaRussa,
Successorship: Certain Welded Stainless
Steel Pipe from Korea, Changed
Circumstances Review,” January 23,
1998.
(3) Suppliers

Information on the record indicates
that there have been some changes in
suppliers between 1994 and 1996. An
examination of PSP’s 1994 supplier list
and SeAH’s 1996 supplier list show
some changes in suppliers. An
examination of Sammi’s 1994 supplier
list (which SeAH stated was an informal
list compiled by them from basic
knowledge of the Korean Stainless Steel
Pipe market) and SeAH’s 1996 supplier
list also show changes in suppliers.
However, we believe these changes are
not significant, see the proprietary
“Memorandum to Robert LaRussa,
Successorship: Certain Welded Stainless
Steel Pipe from Korea, Changed
Circumstances Review,” January 23,
1998.

(4) Customer Base

SeAH states that it does not have
Sammi’s 1994 customer list; therefore,
we are not able to compare SeAH’s
customer base to Sammi’s. SeAH states
that there are six other producers of
WSSP in Korea, two of which are new
companies, and that Sammi’s former
customers could go to any one of these
companies to purchase WSSP. An
analysis of the information submitted by
SeAH indicates that PSP did not have a
significant increase in its large-customer
base due to the acquisition of the
Changwon facility. With respect to
SeAH’s smaller-customer base, SeAH
notes that it is likely that some of its
new customers are due to the closure of
Sammi’s operations, but that without
Sammi’s lists, it cannot prove this. We
found at verification that PSP used their

own marketing strategies and
knowledge of the market to obtain their
own customers. See ‘“‘Report of
Verification of SeAH Steel Corporation,
Ltd. (SeAH) in the Changed
Circumstances Review for Certain
Welded Stainless Steel Pipe from
Korea,”” page 7. A comparison of the
customer lists submitted by SeAH
indicates that there have been some
small changes in the customer base
between PSP in 1994 and SeAH in 1996.

We preliminarily find that SeAH is
not the successor to Sammi as suggested
by the petitioner. While the plant is a
former Sammi facility, the plant was
overhauled and redesigned. Further,
none of Sammi’s former managers work
for SeAH, with the exception of two
plant managers, who ceased working for
Sammi long before the plant acquisition,
and, therefore, were not hired as a result
of that acquisition. PSP’s suppliers did
not change in a way that would be
attributed to PSP’s acquisition of the
Changwon plant, and PSP did not
acquire a significant number of new
customers or substantial new business
from such customers as a result of the
Changwon acquisition.

With PSP’s name change to SeAH, no
major changes occurred with respect to
PSP’s management, plant facilities,
customer base or supplier base.
Therefore, we find that PSP was not the
successor to Sammi and that SeAH is
the successor to PSP.

These issues are more fully discussed
in “Memorandum to Robert LaRussa:
Successorship: Certain Welded Stainless
Steel Pipe from Korea, Changed
Circumstances Review,” January 23,
1998.

Preliminary Results of the Review

We preliminarily conclude that, for
antidumping duty cash deposit
purposes, SeAH is the successor to PSP.
SeAH will, therefore, be assigned the
PSP antidumping deposit rate of 2.67
percent.

Parties to the proceeding may request
disclosure within five days. Interested
parties may submit written arguments in
case briefs on these preliminary results,
which will be due on February 12, 1998.
Rebuttal briefs, limited to arguments
raised in case briefs, are due on
February 17, 1998. Case briefs and
rebuttal briefs must be served on
interested parties in accordance with 19
CFR 353.38(e). A hearing, if requested,
will be held on February 19, 1998. The
Department will publish the final
results of the changed circumstances
review including the results of any such
comment. This changed circumstances
review and notice are in accordance
with 19 CFR 353.22(f).

Dated: January 29, 1998.
Robert S. LaRussa,

Assistant Secretary for Import
Administration.

[FR Doc. 98-3077 Filed 2-5-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-489-501]

Notice of Preliminary Results of
Antidumping Duty Administrative
Review: Certain Welded Carbon Steel
Pipe and Tube From Turkey

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In response to a request by
Allied Tube & Conduit and Wheatland
Tube Company, the petitioners in this
case, the Department of Commerce is
conducting an administrative review of
the antidumping duty order on certain
welded carbon steel pipe and tube from
Turkey. This review covers one
manufacturer/exporter.1 The period of
review is May 1, 1996, through April 30,
1997.

We preliminarily determine that, for
the one company that had shipments
during the review period, sales have not
been made below normal value. If these
preliminary results are adopted in the
final results, we will instruct the
Customs Service not to assess
antidumping duties on the subject
merchandise exported by this company.

Interested parties are invited to
comment on the preliminary results.
Parties that submit arguments are
requested to submit with each
argument: (1) A statement of the issue;
and (2) a brief summary of the
argument.

EFFECTIVE DATE: February 6, 1998.

FOR FURTHER INFORMATION CONTACT:
Charles Riggle or Kris Campbell, AD/
CVD Enforcement Group |, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230;
telephone: (202) 482—-0650 or (202) 482—
3813, respectively.

SUPPLEMENTARY INFORMATION:

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to

1 As noted below, we initiated a review of three
companies. However, two of these companies did
not have shipments during the period of review.
Accordingly, we have not reviewed any shipments
by these companies.
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the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to the
Department of Commerce’s (the
Department’s) regulations are to the
regulations last codified at 19 CFR Part
353 (April 1, 1997).

Background

On May 15, 1986, the Department
published in the Federal Register the
antidumping duty order on certain
welded carbon steel pipe and tube from
Turkey (51 FR 17784). On May 2, 1997
(62 FR 24081), we published in the
Federal Register the notice of
“Opportunity to Request an
Administrative Review” of this order for
the period May 1, 1996, through April
30, 1997. In accordance with 19 CFR
353.22(a)(1), on May 30, 1997, the
petitioners requested a review of the
following producers and exporters of
certain welded carbon steel pipe and
tube: (1) The Borusan Group 2 (Borusan);
(2) Yucelboru lhracat, Ithalat ve
Pazarlama A.S./Cayirova Boru Sanayii
ve Ticaret A.S. (Yucelboru); and (3)
Erbosan Erviyas Boru Sanayii ve Ticaret
A.S. (Erbosan). On June 30, 1997, we
published the notice of initiation of this
antidumping duty administrative review
(62 FR 35154).

No Shipments

Yucelboru and Erbosan notified us
that they had no shipments of subject
merchandise during the period of
review (POR). We have confirmed this
with the Customs Service.

Scope of the Review

Imports covered by this review are
shipments of certain welded carbon
steel pipe and tube products with an
outside diameter of 0.375 inch or more
but not over 16 inches, of any wall
thickness. Imports of subject
merchandise are currently classifiable
under the following Harmonized Tariff
Schedule of the United States (HTSUS)
subheadings: 7306.30.10.00,
7306.30.50.25, 7306.30.50.32,
7306.30.50.40, 7306.30.50.55,
7306.30.50.85, 7306.30.50.90. These
products, commonly referred to in the
industry as standard pipe and tube, are
produced to various American Society
for Testing and Materials (ASTM)
specifications, most notably A-120,
A-53 or A-135. Although the HTSUS
subheadings are provided for

2Borusan Birlesik Boru Fabrikalavi A.S., Kartal
Boru Sanayii ve Ticaret A.S., Bosas Boru Sanayii ve
Ticaret A.S., and Borusan lhracat Ithalat ve Dagitim
A.S.

convenience and customs purposes, our
written description of the scope of this
proceeding is dispositive.

Fair Value Comparisons

We compared the export price (EP) to
the normal value (NV), as described in
the Export Price and Normal Value
sections of this notice. Because Turkey’s
economy experienced high inflation
during the POR (over 70 percent), we
limited our comparisons to home
market sales made during the same
month in which the U.S. sale occurred.
This methodology minimizes the extent
to which calculated dumping margins
are overstated or understated due solely
to price inflation that occurred in the
intervening time period between the
U.S. and home market sales. We first
attempted to compare products sold in
the U.S. and home markets that were
identical with respect to the following
characteristics: grade, diameter, wall
thickness, finish, and end finish. We did
not find any appropriate home market
sales of merchandise that was identical
in these respects to the merchandise
sold in the United States. Accordingly,
we compared U.S. products with the
most similar merchandise sold in the
home market based on the
characteristics listed above, in that order
of priority. Where there were no
appropriate home market sales of
comparable merchandise, we compared
the merchandise sold in the United
States to constructed value (CV).

Export Price

Because Borusan sold subject
merchandise directly to the first
unaffiliated purchaser in the United
States prior to importation, and a
constructed export price (CEP)
methodology was not otherwise
warranted based on the facts of this
review, we used an EP analysis for all
of Borusan’s U.S. sales, in accordance
with section 772(a) of the Act.

We calculated EP based on the
packed, delivered price to unaffiliated
purchasers in the United States. In
accordance with section 772(c)(2)(A) of
the Act, we deducted post-sale price
adjustments, domestic inland freight,
domestic brokerage and handling, and
international freight. In accordance with
sections 772(c)(1)(B) and (C) of the Act,
respectively, we added countervailing
duties imposed on the subject
merchandise to offset export subsidies,
and we added duty drawback.

Normal Value
A. Selection of Comparison Market

In order to determine whether there
was a sufficient volume of sales in the

home market to serve as a viable basis
for calculating NV, we compared
Borusan’s volume of home market sales
of the foreign like product to the volume
of its U.S. sales of the subject
merchandise. Pursuant to sections
773(a)(1)(B) and (C) of the Act, because
Borusan’s aggregate volume of home
market sales of the foreign like product
was greater than five percent of its
aggregate volume of U.S. sales of the
subject merchandise, we determined
that the home market was viable.

B. Cost of Production Analysis

Because the Department disregarded
sales below the cost of production (COP)
in the last completed review of Borusan
(1993-94 POR), we had reasonable
grounds to believe or suspect that sales
of the foreign like product under
consideration for the determination of
NV in this review may have been made
at prices below the COP, as provided at
section 773(b)(2)(A)(ii) of the Act. See
Notice of Final Results of Antidumping
Duty Administrative Review: Certain
Welded Carbon Steel Pipe and Tube
From Turkey, 62 FR 51629 (October 2,
1997). Therefore, we considered
whether any home market sales by
Borusan should be disregarded from our
analysis as below-cost sales within the
meaning of section 773(b) of the Act.

1. Calculation of COP

In accordance with section 773(b)(3)
of the Act, we calculated the COP based
on the sum of Borusan’s costs of
materials and fabrication employed in
producing the foreign like product, plus
general and administrative expenses
(G&A) and finance expenses.

As noted above, we determined that
the Turkish economy experienced high
inflation during the POR. Therefore, in
order to avoid the distortive effect of
inflation on our comparison of prices
and costs, we requested that Borusan
submit the product-specific cost of
manufacturing (COM) incurred during
each month of the POR. We calculated
a POR-average COM for each product
after indexing the reported monthly
costs during the POR to an equivalent
currency level using the Turkish
wholesale price index from
International Financial Statistics
published by the International Monetary
Fund (IMF). We then restated the POR-
average COM in the currency value of
each respective month. We multiplied
Borusan’s G&A and finance rates by the
monthly COMs and added these
amounts to derive product-specific
monthly COPs.
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2. Test of Home Market Prices

We compared the product-specific
monthly COPs to home market sales of
the foreign like product in order to
determine whether these sales had been
made at prices below the COP. We
determined the net home market prices
for the below-cost test by subtracting
from the gross unit price any applicable
movement charges, discounts, rebates,
direct and indirect selling expenses, and
packing expenses.

3. Results of COP Test

Pursuant to section 773(b)(2)(C) of the
Act, where less than 20 percent of
Borusan’s sales of a given product were
at prices less than the COP, we did not
disregard any below-cost sales of that
product because the below-cost sales
were not made in “‘substantial
guantities.” Pursuant to sections
773(b)(2)(B)—(D) of the Act, where 20
percent or more of Borusan'’s sales of a
given product were at prices less than
the COP, we disregarded the below-cost
sales from our analysis because they (1)
were made over an extended period of
time in substantial quantities, and (2)
were at prices which would not permit
the recovery of all costs within a
reasonable period of time, based on
comparisons of prices to POR-average
COPs.3 We used the remaining sales in
our margin analysis, in accordance with
section 773(b)(1).

C. Arm’s-Length Test

Borusan made home-market sales to
affiliated resellers during the POR. In
accordance with our questionnaire,
Borusan reported these sales to affiliated
parties because the merchandise was
not resold. We included in our analysis
Borusan’s home market sales to
affiliated customers only where we
determined that such sales were made at
arm’s-length prices, i.e., at prices
comparable to prices at which Borusan
sold identical merchandise to
unaffiliated customers. See section
773(a)(1)(B) of the Act and 19 CFR
353.45. In order to determine the arm’s-
length nature of Borusan’s home market
sales to affiliated customers, we
compared the prices, on a product-
specific basis, of sales to affiliated and
unaffiliated customers net of all
movement charges, discounts, rebates,
direct expenses, and packing. We added
interest revenue for late payments. See
Certain Hot-Rolled Lead and Bismuth
Carbon Steel Products from the United
Kingdom; Preliminary Results of

3 As noted in Calculation of COP, above, although
we used monthly COPs in our analysis, these were
based on POR-average costs, as adjusted for
inflation.

Antidumping Administrative Review,
62 FR 64803, 64804 (December 9, 1997).

D. Calculation of NV Based on Home
Market Prices

For those comparison products for
which there were above-cost sales in the
same month as the U.S. sale, we based
NV on home market prices. We
calculated NV based on FOB mill/
warehouse or delivered prices. We made
deductions from the starting price,
where appropriate, for inland freight,
pre-sale warehouse expenses, discounts,
and rebates. We added interest revenue
for late payments. In accordance with
section 773(a)(6) of the Act, we
deducted home market packing costs
and added U.S. packing costs.

In accordance with section
773(a)(6)(C)(iii) of the Act, we adjusted
for differences in the circumstances of
sale. These circumstances included
differences in imputed credit expenses,
advertising, warranty, and bank charges.
We recalculated credit expenses to
correct for missing payment dates on
sales for which Borusan had not
received payment as of the date of its
supplemental response.

We also made adjustments, when
comparing U.S. sales with home market
sales of similar, but not identical,
merchandise, for physical differences in
the merchandise in accordance with
section 773(a)(6)(C)(ii) of the Act. We
based this adjustment on the difference
in the variable costs of manufacturing
the foreign like product and subject
merchandise, using POR-average costs
as adjusted for inflation for each month
of the POR, as described in Calculation
of COP, above. We used a 20-percent
difference-in-merchandise (difmer) cost
deviation cap, which we calculated as
the absolute value of the difference
between the U.S. and the home market
monthly variable costs of manufacturing
divided by the U.S. total cost of
manufacturing, as the maximum
difference in cost allowable for similar
merchandise. We note that Borusan
reported its home market and U.S.
variable costs of manufacturing based
on the month of the date of shipment.
For certain U.S. sales, the shipment date
occurred in the month following the
sale date. For these observations, we
have adjusted the U.S. variable cost of
manufacturing by deflating it to the
month of the U.S. date of sale. This did
not occur for any home market
observations.

E. Calculation of NV Based on CV

For those comparison products for
which there were no sales in the same
month as the U.S. sale, made in the
ordinary course of trade at prices above

the COP, we based NV on CV. On
January 8, 1998, the Court of Appeals of
the Federal Circuit issued a decision in
Cemex v. United States, 1998 WL 3626
(Fed. Cir.). In that case, based on the
pre-URAA version of the Act, the Court
discussed the appropriateness of using
CV as the basis for foreign market value
(normal value) when the Department
finds home market sales to be outside
the ordinary course of trade. This issue
was not raised by any party in this
review. However, the URAA amended
the definition of sales outside the
“ordinary course of trade” to include
sales below cost. See Section 771(15) of
the Act. Because the Court’s decision
was issued so close to the deadline for
completing these preliminary results,
we have not had sufficient time to
evaluate and apply (if appropriate and
if there are adequate facts on the record)
the decision to the facts of this “post-
URAA case. For these reasons, we have
determined to continue to apply our
policy regarding the use of CV when we
have disregarded below-cost sales from
the calculation of normal value;
however, we invite interested parties to
comment, in their case briefs, on the
applicability of the Cemex decision to
this review.

In accordance with section 773(e)(1)
of the Act, we calculated CV based on
the sum of Borusan’s costs of materials,
fabrication, SG&A, finance expenses,
profit and U.S. packing costs. In
accordance with section 773(e)(2)(A),
we based SG&A and profit on the actual
amounts incurred and realized by
Borusan in connection with the
production and sale of the foreign like
product in the ordinary course of trade,
for consumption in Turkey. For selling
expenses, we used the weighted-average
home market selling expenses. We
calculated monthly CVs based on the
indexing methodology described in
Calculation of COP, above.

In comparing CV to export price, we
deducted from CV the weighted-average
home market direct selling expenses
and added the U.S. product-specific
direct selling expenses. See section
773(a)(8) of the Act.

Level of Trade

As set forth in section 773(a)(1)(B)(i)
of the Act, to the extent practicable, we
calculate NV based on sales in the
comparison market at the same level of
trade as the U.S. sale. The NV level of
trade is that of the starting-price sales in
the comparison market or, when NV is
based on CV, that of the sales from
which we derive SG&A expenses and
profit. For EP sales, such as those made
by Borusan in this review, the U.S. level
of trade is also the level of the starting-
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price sale, i.e., the price from Borusan
to the unaffiliated U.S. importer.

To determine whether NV sales are at
a different level of trade than that of the
U.S. sale, we examine stages in the
marketing process and selling functions
along the chain of distribution between
the producer and the unaffiliated
customer. If the comparison-market
sales are at a different level of trade, and
the difference affects price
comparability, as manifested in a
pattern of consistent price differences
between the sales on which NV is based
and comparison-market sales at the
level of trade of the export transaction,
we make a level-of-trade adjustment
under section 773(a)(7)(A) of the Act.
See Notice of Final Determination of
Sales at Less Than Fair Value: Certain
Cut-to-Length Carbon Steel Plate from
South Africa, 62 FR 61731 (November
19, 1997).

In implementing these principles in
this review, we obtained information
from Borusan about the marketing stage
involved in the reported U.S. and home
market sales, including a description of
the selling activities performed by
Borusan for each channel of
distribution. In identifying levels of
trade for EP and home market sales, we
considered the selling functions
reflected in the starting price before any
adjustments. We expect that, if claimed
levels of trade are the same, the
functions and activities of the seller
should be similar. Conversely, if a party
claims that levels of trade are different
for different groups of sales, the
functions and activities of the seller
should be dissimilar.

We determined that for Borusan there
were two home market levels of trade
and one U.S. level of trade (i.e., the EP
level of trade). We also determined that
Borusan’s EP level of trade was
equivalent to one of its levels of trade
in the home market. See Memorandum
from Analyst to File: Preliminary
Results of 1996—-97 Administrative
Review of Pipe and Tube from Turkey
(February 2, 1998). We first attempted to
compare sales at the U.S. level of trade
to sales at the identical home market
level of trade. If no match was available
at the same level of trade, we attempted
to compare sales at the U.S. level of
trade to sales at the second home market
level of trade. We examined whether a
level of trade adjustment was
appropriate for Borusan when
comparing sales at its U.S. level of trade
to sales at the second, non-identical,
home market level of trade.

To determine whether a level-of-trade
adjustment was warranted, we
examined, on a monthly and product-
specific basis, the prices, net of all

adjustments, between sales at the two
home market levels of trade. We found
that the monthly average prices were
higher at one level of trade for virtually
all models and months as well as for
virtually all sales based on quantities
sold. We determined that this
demonstrated a pattern of consistent
price differences. Therefore, when
comparing U.S. sales to home market
sales at the non-identical level-of-trade,
we adjusted NV for the difference in
level of trade.

With respect to the level of trade for
comparisons involving CV, it is the
Department’s practice to calculate, to
the extent possible, a CV by level of
trade, using the selling expenses and
profit determined for each level of trade
in the comparison market. See
Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts
Thereof From France, Germany, Italy,
Japan, Romania, Singapore, Thailand
and the United Kingdom; Final Results
of Antidumping Duty Administrative
Reviews, Termination of Administrative
Reviews, and Partial Termination of
Administrative Reviews, 62 FR 54043,
54055 (October 17, 1997). Accordingly,
we have calculated CV using the level-
of-trade specific selling expenses and
profit at the home market level of trade
that is identical to the single U.S. level
of trade.

Currency Conversion

Because this proceeding involves a
high-inflation economy, we limited our
comparison of U.S. and home market
sales to those occurring in the same
month (as described above) and only
used daily exchange rates. See Certain
Porcelain on Steel Cookware from
Mexico: Final Results of Antidumping
Duty Administrative Review, 62 FR
42496, 42503-03 (August 7, 1997) and
Notice of Final Determination of Sales at
Less Than Fair Value: Certain Pasta
from Turkey, 61 FR 30309 (June 14,
1996).

The Department’s preferred source for
daily exchange rates is the Federal
Reserve Bank. However, the Federal
Reserve Bank does not track or publish
exchange rates for the Turkish Lira.
Therefore, we made currency
conversions based on the daily
exchange rates from the Dow Jones
Service, as published in the Wall Street
Journal.

Preliminary Results of Review

As a result of our review, we
preliminarily determine that the
following margin exists for the period
May 1, 1996 through April 30, 1997:

Manufacturer/exporter (;,)vé?églr?t)
BOrusSan ......cccccevvviiiiieenieeiiiiiiees 0.04

Parties to the proceeding may request
disclosure within five days of
publication of this notice. Any
interested party may request a hearing
within 10 days of the date of
publication. Any hearing, if requested,
will be held 44 days after the date of
publication, or the first workday
thereafter. Interested parties may submit
case briefs within 30 days of the date of
publication. Rebuttal briefs, limited to
issues raised in the case briefs, may be
filed not later than 37 days after the date
of publication. The Department will
publish a notice of the final results of
this administrative review, which will
include the results of its analysis of
issues raised in any such written
comments.

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. If these preliminary results are
adopted in our final results, we will
instruct the Customs Service not to
assess antidumping duties on the
merchandise subject to review. Upon
completion of this review, the
Department will issue appraisement
instructions directly to the Customs
Service.

Furthermore, the following deposit
rates will be effective upon publication
of the final results of this administrative
review for all shipments of pipe and
tube from Turkey entered, or withdrawn
from warehouse, for consumption on or
after the publication date, as provided
by section 751(a)(2)(c) of the Act: (1)
The cash deposit rate for Borusan will
be the rate established in the final
results of this review, except if the rate
is less than 0.5 percent and, therefore,
de minimis, the cash deposit will be
zero; (2) for previously reviewed or
investigated companies not listed above,
the cash deposit rate will continue to be
the company-specific rate published for
the most recent period; (3) if the
exporter is not a firm covered in this
review, a prior review, or the original
less-than-fair-value (LTFV)
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent period
for the manufacturer of the
merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous review
conducted by the Department, the cash
deposit rate will be 14.74 percent, the
“All Others” rate established in the
LTFV investigation.
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These cash deposit requirements,
when imposed, shall remain in effect
until publication of the final results of
the next administrative review.

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR 353.26 to
file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)) and 19
CFR 353.22.

Dated: February 2, 1998.

Robert S. LaRussa,

Assistant Secretary for Import
Administration.

[FR Doc. 98-3078 Filed 2-5-98; 8:45 am]
BILLING CODE 3510-DS-P

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Announcement of Import Restraint
Limits for Certain Cotton, Wool, Man-
Made Fiber, Silk Blend and Other
Vegetable Fiber Textiles and Textile
Products Produced or Manufactured in
the Republic of Korea; Correction

January 26, 1998.

On page 67834 of the document
published in the Federal Register on
December 30, 1997 (62 FR 67833),
correct the HTS numbers in footnote 3
for Category 369pt. and footnote 15 for
Category 659pt., as follows:

Category 369pt.: change HTS number
5602.99.1090 to 5702.99.1090.

Category 659pt.: change HTS number
6504.00.91015 to 6504.00.9015; change
HTS number 6505.90.606090 to
6505.90.6090.

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 98-3111 Filed 2-5-98; 8:45 am]
BILLING CODE 3510-DR-F

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Announcement of Import Restraint
Limits for Certain Cotton, Wool and
Man-Made Fiber Textiles and Textile
Products and Silk Blend and Other
Vegetable Fiber Apparel Produced or
Manufactured in Malaysia; Correction

January 26, 1998.

In the Federal Register document
published on December 30, 1997, on
page 67835, column 3, footnote 6,
correct the HTS numbers for Category
369pt. from 5701.10.9020 (line 3) to
5702.10.9020 and from 5602.99.1090
(line 5) to 5702.99.1090.

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 98-3110 Filed 2-5-98; 8:45 am]
BILLING CODE 3510-DR-F

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton and Man-Made Fiber Textile
Products Produced or Manufactured in
Pakistan

January 26, 1998.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs adjusting
limits.

EFFECTIVE DATE: February 2, 1998.

FOR FURTHER INFORMATION CONTACT: R0OSS
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of of each Customs port or call
(202) 927-5850. For information on
embargoes and quota re-openings, call
(202) 482-3715.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limits for certain
categories are being adjusted, variously,
for carryforward applied in 1997.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see

Federal Register notice 62 FR 66057,
published on December 17, 1997). Also
see 62 FR 63524, published on
December 1, 1997.

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

January 26, 1998.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on November 25, 1997, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton and man-
made fiber textile products, produced or
manufactured in Pakistan and exported
during the twelve-month period which began
on January 1, 1998 and extends through
December 31, 1998.

Effective on February 2, 1998, you are
directed to adjust the limits for the following
categories, as provided for under the Uruguay
Round Agreement on Textiles and Clothing:

Category Adjusted limit1

232,600 dozen.
4,839,115 dozen.
1,349,895 dozen
630,214 dozen.
784,844 dozen.
43,559,989 numbers.
2,333,694 kilograms.
704,293 kilograms.

369-S3

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 1997.

2Category 369-F: only HTS number
6302.91.0045; Category 369-P: only HTS
numbers 6302.60.0010 and 6302.91.0005.

3Category 369-S: only HTS number
6307.10.2005.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of
U.S.C. 553(a)(1).

Sincerely,

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc.98-3112 Filed 2-5-98; 8:45 am]
BILLING CODE 3510-DR-F

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

New Export Visa Stamp for Certain
Textile Products Produced or
Manufactured in Hungary

January 26, 1998.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).
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ACTION: Issuing a directive to the
Commissioner of Customs providing for
the use of a new export visa stamp.

EFFECTIVE DATE: February 1, 1998.

FOR FURTHER INFORMATION CONTACT: Roy
Unger, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

Beginning on February 1, 1998, the
Government of the Republic of Hungary
will start issuing a new export visa
stamp for shipments of textile products,
produced or manufactured in Hungary
and exported from Hungary on or after
February 1, 1998. There will be a one-
month grace period from February 1,
1998 through February 28, 1998, during
which products exported from Hungary
may be accompanied by either the old
or new export visa stamp. Products
exported from Hungary on or after
March 1, 1998 must be accompanied by
the new export visa stamp.

A facsimile of the new visa stamp is
on file at the U.S. Department of
Commerce, 14th and Constitution
Avenue, NW., room 3104, Washington,
DC.

See 49 FR 8659, published on March
8, 1984.

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

January 26, 1998.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on March 5, 1984, as amended,
by the Chairman, Committee for the
Implementation of Textile Agreements. That
directive directed you to prohibit entry of
certain textile products, produced or
manufactured in Hungary for which the
Government of the Republic of Hungary has
not issued an appropriate export visa.

Beginning on February 1, 1998, you are
directed to amend further the directive dated
March 5, 1984 to provide for the use of a new
export visa stamp issued by the Government
of the Republic of Hungary to accompany
shipments of textile products, produced or
manufactured in Hungary and exported from
Hungary on or after February 1, 1998.

Textile products exported from Hungary
during the period February 1, 1998 through
February 28, 1998 may be accompanied by
either the old or new export visa stamp.

Products exported from Hungary on or after
March 1, 1998 must be accompanied by the
new export visa stamp.

A facsimile of the new visa stamp is
enclosed with this letter.

Shipments entered or withdrawn from
warehouse according to this directive which
are not accompanied by an appropriate
export visa shall be denied entry and a new
visa must be obtained.

The Committee for the Implementation of
Textile Agreements has determined that this
action falls within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 98-3113 Filed 2-5-98; 8:45 am]
BILLING CODE 3510-DR-F

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Amendment of Quota, Visa and ELVIS
(Electronic Visa Information System)
Requirements for Discharge Printed
Fabric Produced or Manufactured in
Indonesia

January 23, 1998.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs amending
quota, visa and ELVIS requirements.

EFFECTIVE DATE: January 29, 1998.

FOR FURTHER INFORMATION CONTACT:
Janet Heinzen, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4212.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

In exchange of notes dated December
10, 1997 and January 9, 1998, the
Governments of the United States and
Indonesia agreed that discharge printed
fabric classified in Harmonized Tariff
Schedule (HTS) numbers 5208.52.3035,
5208.52.4035, 5209.51.6032 (Category
313), 5209.51.6015 (Category 314),
5208.52.4055 (Category 315),
5208.59.2085 (Category 317),
5208.59.2015, 5209.59.0015 and
5211.59.0015 (Category 326) which is
produced or manufactured in Indonesia
and imported on or after January 1, 1998
will no longer be subject to visa and
ELVIS (Electronic Visa Information
System) requirements and will not be
subject to 1998 limits. The new

designation for Categories 313, 314, 315,
317 and 326 will be part-category 313—
O, 314-0, 315-0, 317-0 and 326-0,
respectively. The 1998 quota levels
established for Categories 313, 314, 315
and 317/617/326 remain the same for
the newly established part-categories
313-0, 314-0, 315-0 and 317-0/617/
326-0.

Also effective on January 29, 1998,
products in Categories 313, 314, 315,
317 and 326 (except discharge printed
fabric), produced or manufactured in
Indonesia and exported from Indonesia
on or after January 1, 1998 must be
accompanied by a 313-0, 314-0, 315-
O, 317-0 and 326-0 part-category visa
and ELVIS transmission. Products in
Category 617 shall continue to require a
617 visa and ELVIS transmission.
Products currently visaed as 317/617/
326 which are exported from Indonesia
on or after January 1, 1998 must be
accompanied by either a 317-0/617/
326-0 merged category visa and ELVIS
transmission, or the correct category
visa and ELVIS transmission (317-0,
326-0 or 617) corresponding to the
actual shipment. There will be a grace
period from January 1, 1998 through
February 14, 1998 during which
products exported from Indonesia in
Categories 313, 314, 315, 317 and 326
may be accompanied by the whole or
new part-category visa and ELVIS
transmission. During the grace period,
products visaed in merged Categories
317/617/326 may be accompanied by a
317-0/617/326—-0 merged category visa
and ELVIS transmission, a 317/617/326
merged whole category visa and ELVIS
transmission or the correct category visa
and ELVIS transmision (317, 326, 617,
317-0 or 326-0) corresponding to the
actual shipment. A visa and ELVIS
transmission will not be required for
discharge printed fabric in Categories
313, 314, 315, 317 and 326 imported on
or after January 1, 1998, regardless of
the date of export.

In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs to amend the
export quota, visa and ELVIS
requirements.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 62 FR 66057,
published on December 17, 1997). Also
see 52 FR 20134, published in May 29,
1987; 62 FR 37202, published on July
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11, 1997; and 62 FR 67625, published
on December 29, 1997.
Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

January 23, 1998.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on December 19, 1997, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool,
man-made fiber, silk blend and other
vegetable fiber textiles and textile products,
produced or manufactured in Indonesia and
exported during the twelve-month period
which begins on January 1, 1998 and
extending through December 31, 1998.

Effective on January 29, 1998, discharge
printed fabric classified in Harmonized Tariff
Schedule (HTS) numbers 5208.52.3035,
5208.52.4035, 5209.51.6032 (Category 313),
5209.51.6015 (Category 314), 5208.52.4055
(Category 315), 5208.59.2085 (Category 317),
5208.59.2015, 5209.59.0015 and
5211.59.0015 (Category 326) which is
produced or manufactured in Indonesia and
imported on or after January 1, 1998 will no
longer be subject to visa and ELVIS
(Electronic Visa Information System)
requirements and will not be subject to 1998
limits, pursuant to exchange of notes dated
December 10, 1997 and January 9, 1998. The
new designation for Categories 313, 314, 315,
317 and 326 will be part-category 313-01,
314-02, 315-03, 317-04, 326-05,
respectively.

The 1998 quota levels established for
Categories 313, 314, 315 and 317/617/326
remain the same for the newly established
part-Categories 313-0, 314-0, 315-0 and
317-0/617/326-0.

Also effective on January 29, 1998, you are
directed to amend further the directive dated
May 19, 1987 to require a part-category visa
and ELVIS transmission for Categories 313—
0, 314-0, 315-0, 317-0 and 326-0,
produced or manufactured in Indonesia and
exported on or after January 1, 1998.
Products in Category 617 shall continue to
require a 617 visa and ELVIS transmission.
Products currently visaed as merged
Categories 317/617/326 which are exported
from Indonesia on or after January 1, 1998
must be accompanied by either a 317-0/617/
326-0 merged category visa and ELVIS
transmission or the correct category visa and
ELVIS transmission (317-0, 326-0 or 617)
corresponding to the actual shipment. There

1Category 313-0: all HTS numbers except
5208.52.3035, 5208.52.4035 and 5209.51.6032.

2 Category 314-0: all HTS numbers except
5209.51.6015.

3 Category 315-0: all HTS numbers except
5208.52.4055.

4 Category 317-0: all HTS numbers except
5208.59.2085.

5 Category 326-0: all HTS numbers except
5208.59.2015, 5209.59.0015 and 5211.59.0015.

will be a grace period from January 1, 1998
through February 14, 1998 during which
products exported from Indonesia in
Categories 313, 314, 315, 317 and 326 may
be accompanied by the whole or new part-
category visa and ELVIS transmission. During
the grace period, products visaed in merged
Categories 317/617/326 may be accompanied
by a 317-0/617/326—0 merged category visa
and ELVIS transmission, a 317/617/326
merged whole category visa and ELVIS
transmission, or the correct category visa and
ELVIS transmission (317, 326, 617, 317-0O or
326-0) corresponding to the actual
shipment. A visa and ELVIS transmission
will not be required for discharge printed
fabric in Categories 313, 314, 315, 317 and
326 imported on or after January 1, 1998,
regardless of the date of export.

Shipments entered or withdrawn from
warehouse according to this directive which
are not accompanied by an appropriate
export visa and ELVIS transmission shall be
denied entry and a new visa and ELVIS
transmission must be obtained.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 98-3109 Filed 2-5-98; 8:45 am]
BILLING CODE 3510-DR-F

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[OMB Control No. 9000-0006]

Submission for OMB Review;
Comment Request Entitled
Subcontracting Plans/Subcontracting
Report for Individual Contracts
(Standard Form 294)

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of request for a revision
to an existing OMB clearance (9000—
0006).

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the Federal
Acquisition Regulation (FAR)
Secretariat has submitted to the Office
of Management and Budget (OMB) a
request to review and approve a revision
of a currently approved information
collection requirement concerning
Subcontracting Plans/Subcontracting
Reporting for Individual Contracts

(Standard Form 294). A request for
public comments was published at 62
FR 17597, April 10, 1997. No comments
were received.

DATES: Comment Due Date: March 9,
1998.

ADDRESSES: Comments regarding this
burden estimate or any other aspect of
this collection of information, including
suggestions for reducing this burden,
should be submitted to: FAR Desk
Officer, OMB, Room 10102, NEOB,
Washington, DC 20503, and a copy to
the General Services Administration,
FAR Secretariat (MVRS), 1800 F Streets,
NW, Room 4037, Washington, DC
20405. Please cite OMB Control No.
9000-0006, Subcontracting Plans/
Subcontracting Reporting for Individual
Contracts (Standard Form 294), in all
correspondence.

FOR FURTHER INFORMATION CONTACT:
Victoria Moss, Federal Acquisition
Policy Division, GSA (202) 501-4764.
SUPPLEMENTARY INFORMATION:

A. Purpose

In accordance with the Small
Business Act (15 U.S.C. 631, et seq.),
contractors receiving a contract for more
than $10,000 agree to have small
business, small disadvantaged business,
and women-owned small business
concerns participate in the performance
of the contract as far as practicable.
Contractors receiving a contract or a
modification to a contract expected to
exceed $500,000 ($1,000,000 for
construction) must submit a
subcontracting plan that provides
maximum practicable opportunities for
small, small disadvantaged business
concerns, and women-owned small
businesses. Specific elements required
to be included in the plan are specified
in section 8(d) of the Small Business Act
and implemented in FAR subpart 19.7.

In conjunction with these plans,
contractors must submit semiannual
reports of their progress on Standard
Form 294, Subcontracting Report for
Individual Contracts.

B. Annual Reporting Burden

The annual reporting burden is
estimated as follows: Respondents,
4,253; responses per respondent, 3.44;
total annual responses, 14,631;
preparation hours per response, 29.25;
and total response burden hours,
428,035. Obtaining Copies of Proposals:
Requester may obtain a copy of the
justification from the General Services
Administration, FAR Secretariat
(MVRS), Room 4037, 1800 F Street,
Washington, DC 20405, telephone (202)
501-4755. Please cite OMB Control No.
9000-0006 in all correspondence.
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Dated: February 3, 1998.
Sharon A. Kiser,
FAR Secretariat.
[FR Doc. 98-3076 Filed 2-5-98; 8:45 am]
BILLING CODE 6820-EP-P

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.

ACTION: Proposed collection; comment
request.

SUMMARY: The Deputy Chief Information
Officer, Office of the Chief Information
Officer, invites comments on the
proposed information collection
requests as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before April 7,
1998.

ADDRESSES: Written comments and
requests for copies of the proposed
information collection requests should
be addressed to Patrick J. Sherrill,
Department of Education, 600
Independence Avenue, S.W., Room
5624, Regional Office Building 3,
Washington, DC 20202-4651.

FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill (202) 708—-8196.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.
SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Deputy Chief
Information Officer, Office of the Chief
Information Officer, publishes this
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., hew, revision, extension, existing
or reinstatement; (2) Title; (3) Summary

of the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment at
the address specified above. Copies of
the requests are available from Patrick J.
Sherrill at the address specified above.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department, (2) will
this information be processed and used
in a timely manner, (3) is the estimate
of burden accurate, (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected, and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: February 2, 1998.
Gloria Parker,

Deputy Chief Information Officer, Office of
the Chief Information Officer.

Office of Postsecondary Education

Type of Review: Extension.

Title: Notice Inviting Proposals for
Experimental Sites.

Frequency: One time.

Affected Public: Businesses or other
for-profits; State, local or Tribal Gov't;
SEAs or LEAs.

Annual Reporting and Recordkeeping
Hour Burden:

Responses: 500.
Burden Hours: 2,500.

Abstract: With this notice, the
Secretary invites proposals to reinvent
the administration of Federal student
assistance programs through the use of
the experimental sites authority (Section
487A(d) of the Higher Education Act of
1965, as amended. The program is
intended to encourage institutions to
develop innovative strategies to improve
Title IV program administration.

[FR Doc. 98-2957 Filed 2-5-98; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.

ACTION: Submission for OMB review;
comment request.

SUMMARY: The Deputy Chief Information
Officer, Office of the Chief Information
Officer, invites comments on the

submission for OMB review as required
by the Paperwork Reduction Act of
1995.

DATES: Interested persons are invited to
submit comments on or before March 9,
1998.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Dan Chenok, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503. Requests for copies of the
proposed information collection
requests should be addressed to Patrick
J. Sherrill, Department of Education, 600
Independence Avenue, S.W., Room
5624, Regional Office Building 3,
Washington, DC 20202-4651.

FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill (202) 708—-8196.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Deputy Chief
Information Officer, Office of the Chief
Information Officer, publishes this
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., hew, revision, extension, existing
or reinstatement; (2) Title; (3) Summary
of the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment at
the address specified above. Copies of
the requests are available from Patrick J.
Sherrill at the address specified above.
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Dated: February 2, 1998.
Gloria Parker,

Deputy Chief Information Officer, Office of
the Chief Information Officer.

Office of Intergovernmental and
Interagency Affairs

Type of Review: Reinstatement.

Title: Applications for the U.S.
Presidential Scholars Program.

Frequency: Annually.

Affected Public: Individuals or
households.

Reporting and Recordkeeping Burden:

Responses: 2,600.
Burden Hours: 41,600.

Abstract: The United States Scholars
Program is a national recognition
program to honor and recognize
outstanding graduating high school
seniors. Candidates are invited to apply
to the program based on academic
achievements on the SAT or ACT. This
program was established under
Executive Order of the President 11155.

[FR Doc. 98-2958 Filed 2-5-98; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY
Office of Fossil Energy

Relocation and New Mailing Address

AGENCY: Office of Fossil Energy, DOE.

ACTION: Notice of relocation and new
mailing address.

SUMMARY: The Office of Natural Gas &
Petroleum Import and Export Activities,
formerly known as the Office of Fuels
Programs, is announcing the relocation
of its office and docket room within
DOE headquarters, and its new mailing
address. On January 27, 1998, the Office
of Natural Gas & Petroleum Import and
Export Activities and its docket room
moved from their current locations at
Rooms 3F-070 and 3F-056, to Rooms
3E-042 and 3E-033, respectively,
within the Forrestal Building, 1000
Independence Avenue, S.W.,
Washington, D.C. 20585.

ADDRESSES: All submissions, including
those made pursuant to section 3 of the
Natural Gas Act (NGA), should be filed
with the Office of Natural Gas &
Petroleum Import and Export Activities,
Fossil Energy, Docket Room 3E-033,
FE-34, Forrestal Building, 1000
Independence Avenue, S.W.,
Washington, D.C. 20585, (202) 586—
9478.

Any questions should be directed to
Larine A. Moore, Docket Room Manager,
(202) 586-9478.

Issued in Washington, D.C., on January 29,
1998.

John W. Glynn,

Manager, Economic and Market Analysis,
Office of Natural Gas & Petroleum Import
and Export Activities, Office of Fossil Energy.
[FR Doc. 98-3006 Filed 2-5-98; 8:45 am]

BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP97-315-001]

Independence Pipeline Company;
Notice of Petition To Amend

February 2, 1998.

Take notice that on December 19,
1997, Independence Pipeline Company
(Independence) 500 Renaissance Center,
Detroit, Michigan 48243, filed in Docket
No. CP97-315-001, pursuant to Section
7 (c) of the Natural Gas Act, a petition
to amend its pending application filed
in Docket No. CP97-315-000 to, among
other things, reroute certain segments of
the new pipeline it has proposed to
construct and operate between Defiance,
Ohio and Leidy, Pennsylvania, all as
more fully set forth in the application
which is on file with the Commission
and open to public inspection.

On March 31, 1997, Independence
filed with the Commission in Docket
No. CP97-315-000 requesting authority
to construct and operate an
approximately 370-mile, 36-inch
diameter pipeline system to transport
gas from Defiance, Ohio to Leidy,
Pennsylvania. The proposed pipeline is
designed to provide transportation
services on an open-access basis to
shippers seeking to transport gas
principally from expansion projects
destined for the Chicago Hub to the
Leidy Hub, thereby facilitating access to
gas markets in Ohio, Pennsylvania and
throughout the Eastern United States.

Since the original application was
filed, several events have occurred. One
is the addition of a new partner in the
project. The original partners in
Independence were ANR Independence
Pipeline Company (ANR Independence)
and Transco Independence Pipeline
Company (Transco Independence),
subsidiaries of ANR Pipeline Company
(ANR) and Transcontinental Gas Pipe
Line Corporation (Transco),
respectively. On September 23, 1997,
Seneca Independence Pipeline
Company (Seneca Independence), an
affiliate of National Fuel Gas Supply
Corporation (National Fuel) reached
agreement with ANR Independence and
Transco Independence to purchase an

interest in the Independence
partnership. Each partner, including
Seneca Independence, will now hold a
33%3% interest in the partnership.

By the petition to amend,
Independence proposes to modify the
original application to:

(1) Reflect routing changes;

(2) Reflect changes in compression;

(3) Update estimated facility costs for
the project;

(4) Add to the tariff an option for
negotiated rates; and

(5) Reduce the proposed maximum
tariff rates.

Independence states that since the
original application was filed, it has met
with landowners, public officials,
environmental agencies, non-
government organizations, and others
with regard to the pipeline route. As a
result of these discussions,
Independence is proposing route
changes in Ohio and Pennsylvania
which it believes will better address
existing land use issues and which are
environmentally prefera